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APPELLANT'S STATEMENT OF QUESTION Pi^ESENTED 

I 

1. The question is whether the trial court erre4 in granting, at the 

i 

close of the plaintiffs case, the motion of appellee Capital Transit Com¬ 
pany, for a directed verdict on its behalf; and thereby failing to permit 
the jury to consider the testimony adduced by the plaintiff as to appellee*s 
negligence and the inference of appellee*s negligence flowing from res 
ipsa loquitur. I 
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flict and reasonable men could have concluded Appellee's operator 
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I 

No. 13,123 I 

PAULINE LOKETCH, 

Appellai^t 

i 

V. 

CAPITAL TRANSIT COMPANY, 

I 

Appellee 

I 

I 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

I 

i 

- j 

BRIEF FOR APPELLANT 

I 

JURISDICTIONAL STATEMENT 

i 

This is an appeal from the judgment entered in lihe United States 
District Court for the District of Columbia for appellee on a directed 
verdict by Judge Letts (J. A. 6a). The notice of appe^ to this court was 
timely filed on December 7, 1955 (J. A. 7). 

j 

The complaint filed by appellant on August 12, ^953 (J. A. 1) seeks 

i 

to recover damages for personal injuries suffered as ^he result of appel¬ 
lee's negligence. The action is within the general jurisdiction of the 

District Court, D. C. Code (1951 Ed.), Title 11, Secj 306. 

j 

Jurisdiction of this appeal is granted by 28 U.S. C. A., Sections 1291 
and 1294. 



2 


STATEMENT OF THE CASE 

The complaint, grounded in negligence and relying on res ipsa 
loquitur, alleges in substance as follows: On March 11, 1953, appellant, 
Loketch, was a passenger in a bus owned and operated by appellee. Capi¬ 
tal Transit Company. Asa result of the negligent and careless opera¬ 
tion of its bus, appellee*s bus collided with the automobile of the co¬ 
defendant, Whalen, which also was negligently and carelessly operated, 
and as a result thereof appellant was injured. Insofar as appellee is 
concerned, appellant also relies on res ipsa loquitur. Appellee*s answer 
(J.A. 3) admits appellant was a passenger on its bus on said date. It 
denies any negligence in the operation of the bus and avers that the appel¬ 
lant* s injury was caused as a result of the negligent operation of the vehi¬ 
cle of the co-defendant, Whalen; and that the appellant was contributorily 
negligent. 

The case came on for trial before a jury and at the conclusion of 
the appellant*s case, the court granted appellee*s Motion for a Directed 
Verdict (J.A. 32). Whereupon, the case against co-defendant, Whalen, 
was passed for settlement; and thereafter a **covenant not to prosecute and 
to hold harmless from contribution** was entered into between appellant 
and co-defendant, Whalen, who is not a party to this appeal. 

The appellant, not knowing the cause of the accident, called as ad¬ 
verse witnesses the drivers of the vehicles involved in the collision and 
the pertinent testimony to this appeal is as follows: 

Dorothy Whalen , co-defendant below, testified that on March 11, 
1953, she was operating her automobile west on K Street to 16th Street, 
and that her automobile was in the second*lane from the right hand curb 
(J.A. 8). As she approached 16th Street on K Street, the traffic light 
was red and she stopped her automobile **back of the line of the cross¬ 
walk before you come to 16th Street** (J.A. 8). When she came to a stop 
there were no cars ahead of her (J.A. 8), and the appellee*s bus was 
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adjacent and parallel to her car (J. A. 9). The bus wsls approximately 
five or six feet to the right of the plaintiffs automobile (J. A. 10). She 
testified that the bus driver could see the front signal of her automobile 
because she was a little behind him (J. A. 11), and behind the driver's 

i 

seat (J. A. 13). After the light changed from red to green, she "started 
up at a slow speed as well as the bus" (J.A. 9), and' she made a right 
turn into 16th Street. Before making the turn, and jvhile waiting for 

I 

the stop light, her right signal light was burning (J.^. 9), and her car 

i 

is equipped with turn signals that light on both the frbnt and the back 
(J.A. 10, 11). When she started up she was graduaUy turning (J.A. 9). 
The bus started off with her, and she "waited for him somewhat" (J.A. 

14). Her automobile was traveling a maximum of ei^ht or ten miles per 

1 

hour while making the turn, and she had not complete the turn when the 
collision occurred (J.A. 10); after the collision an ohicer appeared at the 
scene and told her to complete her turn (J.A. 10). 'the right rear fender, 
at the extreme tip, was in contact with the "left hand! part of the bus" (J. A. 

10). I 

I 

On cross examination by appellee, Mrs. Whalbn testified that she 
saw the wheel of the bus turn left and from that movelment she thought the 

I 

bus was going to turn right, since the wheel has to s^ing left a little before 
they start to turn out (J.A. 12). She then stated that jby her reference to 

I 

the wheel she meant steering wheel (J.A. 13), and th^t she could see the 

1 

steering wheel of the bus clearly (J.A. 13). j 

I 

Witness Fritter, operator of the Capital Transbus, testified that 
the route of his bus was directly out K Street (J.A. 1^), and that on March 
11, 1953, at around 11:30 he stopped his bus about tw6 bus lengths from 
the corner (J.A. 15). It was stipulated that two bus lengths are approx- 

I 

imately sixty-four feet. He further testified that wheh he started up his 

i 

bus from the bus stop there was no traffic in front of bin^} at that 
time there was no traffic to his left, and that when he |started moving up 

j 

to the corner the light was red and this (Whalen) autoihobile came up and 
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stopped right beside him (J. A. 15, 16). He pulled away and stopped at 
the crosswalk line where the brown DeSoto (Whalen*s car) pulled up be¬ 
side him just as he stopped (J. A. 16). The brown DeSoto was either 
parallel or a little ahead of him on the left side (J.A. 16). While stand¬ 
ing he was a little higher than the automobile and there was no indication 
of any kind that the automobile was going to make a turn (J.A. 17). He 
also testified where he was sitting was about in the center of the automo¬ 
bile and it was impossible for him to see the front or back of the automo¬ 
bile; and approximately one foot separated the car and the bus (J.A. 17). 
The right side of the bus was two to three inches from the curb (J.A. 16). 
When the light changed to green he started forward and accelerated to get 
across. This (Whalen) car appeared to him to be going in the same gen¬ 
eral direction as he was going (J.A. 16). This car gained speed as both 
started to accelerate (J.A. 17): He further testified that the brown car 
picked up speed and cut directly in front of him and that the bus had gone 
about two or three feet before the automobile started to cut over (J.A. 18). 
When he saw the car cut in front of him he had his foot on the gas pedal, 
and after she cut in front of him, he took his foot off the gas pedal, hit 
the brake and stopped the bus. He hit the brakes hard and as a result, 
one of the passengers was thrown in the bus, (J.A. 18) and she hit her 
head on the front part of the bus (J.A. 18). After the accident the front 
of the bus came to a stop about a foot from the westernmost crosswalk 
line (J.A. 21, 22), and still on a straight line with the right side 2 or 3 
inches from the curb (J.A. 22). 

STATEMENT OF POINTS 

The court below erred in granting appellee's Motion for a Directed 
Verdict at the conclusion of appellant's case, because: 

1. There was substantial evidence of appellee's negligence, and 
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2. The inference of negligence raised by the doctrine of res ipsa 

I 

loquitur made the question one of fact for the jury's determination. 


SUMMARY OF ARGUMENT 

1. Appellee, a common carrier, owed to appellant, its passenger, 

I 

the duty of exercising the highest degree of care for appellant's safety. 
Colev. Capital Transit Co., 90 U.S. App. D.C. 289, 195 F. 2d 568 (1952). 

~ ~ ' ' I 

Thus, proof of even slight negligence on the part of appbllee, creates lia¬ 
bility on its part. Jackson v. Capital Transit Co ., 38 A. 2d 108, Mun. 

Ct. of App. (1944), affd., 80 U.S. App. D.C. 162, 149| F. 2d 839 (1945), 

I 

cert. den., 66 S. Ct. 143, 326 U.S. 762, 90 L. Ed. 45d. The direction 
of the verdict below was, therefore, improper. i 

2. The evidence as to the circumstances of the collision being in 
conflict, reasonable men could reach more than one conclusion. Where 
divergent inferences may be drawn from the evidence, the selection of 
the proper deduction is the function of the jury. Baltimore & Ohio R. Co. 

I '"' ' ' ' — 

V. Postom , 85 U.S. App. D.C. 207, 177 F. 2d 53 (194^). And when the 
appellant's evidence put into issue the critical questioti of whether appel- 

I 

lee's bus operator was aware, or should have been awire, of the move- 

i 

ment of the Whalen vehicle into the path of the bus, an^ whether appellee's 

I 

bus driver was negligent in the operation of the bus in the light of the 
highest degree of care owed to appellant, it was for the jury to decide the 

I 

proximate cause or causes of the collision or whether| there were concur¬ 
rent causes. Hanna v. Fletcher, et al ., No. 12050, U.S. App. D.C._. 

decided January 19, 1956. Further, issues dependingj on the credibility 
of the witnesses are to be decided by the jury and not hy the court. Old 
Dominion Stages, Inc. v. Connor, 67 App. D.C. 158,1 90 F.2d 403 (1937). 


I 

It was, therefore, error for the court below to direct'a verdict for appel¬ 
lee. I 

I 

I 

3. Assuming arguendo, that appellant, on the l^sis of the evidence 

I 

adduced by the witnesses, failed to show the specific negligence of the 


appellee, nevertheless appellant's case should have been submitted to 
the jury on the Inference of negligence which arises from res ipsa loqui¬ 
tur upon which appellant also relied. The h^pening of the collision be¬ 
tween appellee’s bus and another vehicle, resulting in injuries to the 
appellant, permitted an inference of negligence on the part of ^pellee’s 
bus driver, and was sufficient to'support appellant's case as against 
appellee's Motion for a Directed Verdict. Jackson v. Capital Transit 
Co., 80 U.S. App. D.C. 162, 149 F.2d 839 (1945); Cole v. Capital Tran ¬ 
sit Co. , supra . The undisputed testimony is that appellant was a passen¬ 
ger in appellee's bus which was in collision with another vehicle. There- 
by, appellant made out a prima facie case requiring appellee to go forward 
with its proof and e^qplanation; and requiring the submission of the factual 
situation to the jury for its determination. The direction of the verdict 
for appellee at the conclusion of appellant's case was, therefore, error. 

ARGUMENT 

I. 

Defendant Common Carrier Owed Plaintiff Passenger The 
Highest Degree Of Care And Even Slight Negligence On The 
Part Of The Common Carrier Creates Liability. _ 

That the appellee, a common carrier, owed to its passenger, appel¬ 
lant, the highest degree of care is not open to dispute. This court has 
many times stated, as it did in Jackson v. Capital Transit Co. , 80 U.S. 
App. D.C. 162, 165, 149 F. 2d 839 (1945): 

"Here appellee was a passenger on one of the cars 
of Transit Company and that fact imposed on the Com¬ 
pany the exercise of a very high degree of care to trans¬ 
port her in safety to her destination. The management 
and control of the transportation were confided to the em¬ 
ployee operating the car. Appellee was not expected or 
required to be on watch against accidents or collisions. 
Accordingly, when, as in this case, a collision occurred. 
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that circumstance alone was sufficient to permit the 
jury to infer that the carrier had been negligent. 

See also, Cole v. Capital Transit Co. , supra; Williams v. Capital 
Transit Co. , 94 U.S. App. D.C. 221, 215 F.2d 487 (1954). 

In affirming the Municipal Court of Appeals in ti^e Jackson case, 
the United States Court of Appeals concluded that the Opinion of the Munici¬ 
pal Court of Appeals was in all respects correct, and ^hereby approved the 

I 

language of that opinion which stated at 38 A. 2d 110: i 

I 

**C>ut of special solicitude for the safetyj of human 
cargo has grown the rule that a common carrjler must 
exercise the highest degree of care in transporting pas¬ 
sengers for hire. (Citing cases.) This meaiis that proof 
of even slight negligence creates liability on its part. 

(Citing cases.)** I 

j 

In Pennsylvania Co. v. Roy , 102 U.S. 451, 456, 26 L.£d. 141 (1880) 
the Supreme Court stated: 

I 

**That the carrier is required, as to passengers, 
to observe the utmost caution characteristic Sf very 
careful, prudent men. He is responsible for injuries 
received by passengers in the course of theli^ transpor¬ 
tation which might have been avoided or guarded against 
by the exercise upon his part of extraordinary vigilance, 
aided by the highest skill. ** j 

Continuing the court said: 

**For the slightest negligence or fault in this regard, 
from which injury results to the passenger, \he carrier is 
liable in damages. ** 

The rule is also set forth in 10 Am. Jur. 163 , Section 1245, where 

it is stated: i 

! 

I 

** . . . carriers of passengers are reqpired to 
exercise the highest degree of care, vigilanc^e and pre¬ 
caution for the safety of those it undertakes to trans¬ 
port, and are liable for the slightest negligence. ** 

(Footnote citing cases.) I 
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n. 

The Evidence As To The Negligence Of Appellee^s Operator 
Was In Conflict And Reasonable Men Could Have Concluded 
Appellee’s Operator Was Negligent By The Applicable Stand¬ 
ard of the Highest Degree of Care Required For The Safety 
of Appellant-Passenger. 

At the outset it should be recognized that the testimony produced 
by the plaintiff, as to the occurrence of the collision, was adduced from 
the defendant, Whalen, and appellee’s operator, both of whom had interests 
adverse to that of the appellant. Asa matter of necessity, the appellant 
was required to place appellee’s operator on the stand in order to prove 
the negligence of the co-defendant Whalen. Unless this procedure was 
followed, plaintiff was faced with the court directing a verdict in favor 
of CO -defendant Whalen for failure of proof since no inference of negli¬ 
gence arose as to the non-carrier defendant. The factual situation was 
almost identical with that found in the Jackson case, where plaintiff’s 
failure to produce testimony relating to the negligence of the co-defendant 
resulted in a directed verdict. 

Thus, recc^izing her burden, appellant examined co-defendant 
Whalen and appellee’s operator in an effort to prove the negligence of co¬ 
defendant Whalen. As to appellee carrier appellant proceeded upon the 
theory of negligence in that the carrier owed her the highest degree of 
care, and that from the collision itself she was entitled to the evidentiary 
inference of negligence under the doctrine of res ipsa loquitur. 

The conflicting and controverted testimony adduced.as to appellee’s . 
negligence being substantial, it presented a factual question for the jury’s 
determination. In order to place this testimony in its proper perspective, 
it may be advisable at this point to briefly set forth the facts developed by 
^>pellant at the time of the court’s action below. 

The uncontroverted evidence shows that co-defendant Whalen was 
traveling west on K Street, N.W., in the second lane from the curb and 
stopped at its Intersection with 16th Street, N.W., for a red light (J.A. 8). 


Appellee’s bus was In the curb lane to the right of Wh^en’s car (J. A. 9, 

I 

16). The Whalen vehicle had directional signals at th^ front and rear 

I 

end (J.A. 10, 11), and these turn signals were on wh^n the car was 
stopped at 16th and K Streets, N.W., indicating a rigkt turn (J.A. 9). 


Mrs. Whalen testified that her car was stopped!behind cross¬ 

walk line (J.A. 8); and that she was a little behind th^ bus driver. On the 
other hand, Mr. Fritter (appellee’s bus driver) testified that he would not 
say for sure the relative positions of the bus and the Whalen car, but it 
’’was either parallel or a little ahead of me on the lefk side of me” (J.A. 

I 

16). However, in later testimony he stated the front j of the Whalen car 
was about half a foot in front of him (J.A. 17). It should be noted that 

j 

he also stated that he stopped his bus at the crosswalk line (J.A. 16). 

i 

Whereas, Mrs. Whalen stopped back of the line of th^ crosswalk (J.A. 8). 
Mrs. Whalen testified that the bus driver could see t^e front signal because 

I 

her car was a little behind him (J.A. 11); and that from her position she 
was able to note the movement of the steering wheel|of the bus (J.A. 12, 

I 

I 

13). Mr. Fritter testified that when the vehicles we^e stopped he did 
not have any Indication the Whalen vehicle was goingjto make a turn 

(J.A. 17). Mrs. Whalen in response to a question ks to whether she 

i 

was able to get the front of her car in front of the bu^ stated that she 
was not swung in front of the bus; that the vehicles Tyere in practically 
the same positions; and that her car ’’wasn’t at that ijnuch of an angle” 

(J. A. 13). She also testified that she ’’didn’t cut in f|ont of the bus” (J.A. 
12). Mr. Fritter testified that the bus had gone two!to three feet before 
Whalen’s car started to cut over; that he had his fooi on the gas pedal and 
he took his foot off the gas pedal and hit the brakes; jthat the bus stopped 
along the curb line, ’’along in there somewhere” (J.^. 21), and that the 

I 

front of the bus was about a foot over the second white line or westernmost 
crosswalk line; and that the bus was still two or three inches from the 
curb (J.A. 21, 22). Mrs. Whalen’s testimony on th^ other hand showed 
that she saw the steering wheel turn to the left and that she didn’t get very 
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far out when the left part of the bus collided with the extreme tip of her 
r ight rear fender and that she was unable to state how far the vehicles 
traveled before the collision, but they didn’t get very far out (J. A. 10). 
Mr. Fritter testified that when the light changed he pulled straight for¬ 
ward; that the Whalen car appeared to be going in the same general di¬ 
rection he was when they first started; that about one foot separated the 
bus and the car when they were stopped (J. A, 16, 17). Whereas, Mrs. 
Whalen testified that the bus was approximately five or six feet to the 
right of her automobile (J. A. 10) and that the bus swung out when it 
started up as indicated by the movement of the wheels of the bus. 

Mr. Fritter testified that before starting up he looked to his left 
and then looked to his right for a second because from all indications 
Whalen was going to move in the same direction (J. A. 12). 

The jury, bearing in mind the duty appellee owed to the appellant, 
could have inferred from the foregoing testimony and other testimony it 
heard, that appellee’s operator had an opportunity to observe the Whalen 
vehicle and had he properly observed the directional signal or the move¬ 
ment of the car, he should have been aware of Whalen’s intention to turn; 
and, therefore should not have jeopardized the appellant’s safety by pro¬ 
ceeding as he did. We must also take into account the fact that he looked 
to his left and then looked to his right for a second before starting up. 

This means that if the jury believed Mrs. Whalen’s testimony that she 
was traveling eight to ten miles per hour, then in the second the opera¬ 
tor’s eyes were averted her vehicle would have traveled twelve to fifteen 
feet and starting from in front of the bus, as testified to by the bus opera¬ 
tor, he would have seen the Whalen vehicle in front of his bus before he 
started up. The jury could have given full weight and credit to Mrs. 
Whalen’s statement that had the bus driver been observant, he would have 
seen her turn signal when they were in the stopped position because her 
car was behind the bus driver’s seat. But whether the jury would have 
accepted Mrs. Whalen’s testimony or the bus operator’s testimony is not 



of great importance, because the reasonable Inference from the testimony 
of either Is that her car was there to be seen, and that In the exercise of 
the highest degree of care for the safety of his passengers he had no 


right to proceed as he did. Further, Mr. Fritter's testimony, to the 


effect that the car was In front of his bus and seemed to pick up speed 


and cut directly In front of him, would Indicate that ^lad he been looking 
effectively he could have seen the movement of the ^halen car and would 

I 

not have proceeded blindly forward regardless of th^ danger to which he 

i 

subjected his passengers. Further, the jury may h^^ve Inferred that the 
collision occurred before Mrs. Whalen started makilng her turn, and re¬ 
sulted from the bus driver turning his wheels to the 'left In order to pull 
away from the curb. Although his testimony Is to tlie effect that he pro¬ 
ceeded straight, Mrs. Whalen's testimony Is that th^ steering wheel 

I 

turned to the left and she didn't get far out Into the street when the colli- 

i 

s Ion occurred. | 

j 

The jury could have questioned the accuracy o^ Fritter's testimony 

1 

that he had only gone two to three feet and was traveling 2 to 3 miles per 

I 

hour (J. A. 18) when the Whalen vehicle cut In front qf his bus, in view of 

i 

his own testimony that the collision occurred at the Westernmost cross¬ 
walk line. There Is no testimony as to the width of ^hls crosswalk and 
thus, we do not know If the bus went ten or twenty fe^ after his observa¬ 
tion of the turning movement of Whalen's car. Nor, I is the testimony at 
all clear as to where the collision actually occurred.| Each driver placed 
the vehicles In different positions before the collisloA, at the time of col¬ 
lision, and after the collision. Thus, It was for the jury to determine 

I 

and resolve the factual conflict and the credibility of ^he witnesses, tak¬ 
ing Into account the Interests of the respective witnesses. For the court 

I 

to direct a verdict on the basis of such evidence was ^o truly usurp the 

I 

function of the jury. On the basis of the vague and inconclusive testimony 

I 

• of adverse parties, appellant was sworn out of court. To permit this. Is 
to subvert the purpose of trial by jury and to negate tlie jury's evaluation 
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of the dependability and credibility of witnesses. Based on the conflict 
of testimony the jury would have been warranted in finding appellee to 
be negligent. The assaying of the facts are primarily within the jury's 
function. Hence, it must be given wide latitude, or trial by jury be¬ 
comes trial by court. Christie v. Callahan, 75 U.S. App. D. C. 133, 

124 F. 2d 825 (1941). It is for the jury and not the court to weigh the evi¬ 
dence and pass upon its credibility. Old Dominion Stages, Inc , v. Con ¬ 
nor , supra. 

The fundamental principle, as stated by the Supreme Court in Gun ¬ 
ning V. Cooley , 281 U.S. 90, 94, 50 S. Ct. 231, 233, is well established: 

"Where uncertainty as to the existence of negli¬ 
gence arises from a conhict in the testimony or be¬ 
cause, the facts being undisputed, fhir minded men 
will honestly draw different conclusions from them, 
the question is not one of law but of fact to be settled 
by the jury." 

This court Iterated in Baltimore & Ohio R. Co. v. Postom, supra, 
at page 208, that: 

"It is not for the Court to weigh the evidence on 
both sides of a contested issue. If the evidence is con¬ 
flicting, the conflict must be resolved by the jury. If 
divergent inferences may be drawn from the evidence, 
the selection of the proper deduction is also a function 
of the jury." 

Recently, this court repeated in Hanna v. Fletcher, et al. , siqpra , 
the rule laid down in Munsey v. Webb , 37 App. D.C., 185, 189, affd., 

231 U.S. 150: 


"... 'The true rule is that what is the proxi¬ 
mate cause of an injury is ordinarily a question for the 
jury. It is not a question of science or of legal knowl¬ 
edge. It is to be determined as a fact, in view of the 
circumstances of fact attending it. . . .' " (The Interior 
quotation is from Milwaukee & St. P. R. Co. v. Kellogg, 
94 U.S. 469, 474,1 
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One further point must be made, namely, that ajipellee, as a com¬ 
mon carrier, had the duty to exercise the highest degree of care for the 
safety of its passengers. This means appellee had to lise great care to 
protect the appellant and to exercise ^’the utmost cautibn characteristic 
of very careful, prudent men. ” Regardless of the issijie of negligence be¬ 
tween Whalen and appellee, the appellee*s operator wa|s negligent in the 

management and control of his vehicle with regard to the appellant- 

j 

passenger and the jury could have so found. Thus, th^ bus driver, as 
to appellant, was not careful and was in fact negligent] Navarro v. Mayo, 
81 U.S. App. D.C. 34, .154 F. 2d 313 (1946). See alsd Francis v. Fitz- 

I -- - 

Patrick , 67 App. D.C. 69, 89 F.2d 813 (1937). Certainly, the evidence 
made out a question for the jury, since the jury could reasonably have 
concluded appellee was negligent under the applicable standard of con- 

i 

duct. Appellant submits that it was error for the couit below to direct 
a verdict in favor of appellee. ! 


m. 


The Inference Of Negligence Arising From The bollision 
Under Res Ipsa Loquitur Made Out A Prima Faerie Case 
For Appellant And Was Sufficient To Support Her Case As 
Against Appellee*s Motion For A Directed Verdict. 

---- ^ - 

That the doctrine of res ipsa loquitur is applicalDle to the factual 

situation here present cannot be in doubt. This court^ in Jackson v. Cap- 

ital Transit Co. , supra , when called upon to consider whether res ipsa 


loquitur was applicable to a case of a passenger who 'Jvas injured as a 
result of a collision between a bus and another vehlcl^, concluded: 

i 

I 

*The main question, namely whether rbs ipsa applies 
in the case of a collision between a carrier dnd another 
vehicle, over which the carrier has no contrpl, presents 
greater difficulty. An examination of the ca^es shows a 
wide divergence of views in different states.!. . . (Several 
enumerated states) hold that proof of the collision is suf¬ 
ficient of itself to create a prima facie case.! (Footnote 
citing cases.) Several Federal cases sustain this view. 



”... Accordingly, when, as in this case, a col¬ 
lision occurred, that circumstance alone was sufficient 
to permit the jury to infer that the carrier had been negli ¬ 
gent. ” (Emphasis supplied.) 

See also Cole v. Capital Transit Co ., supra; Williams v. Capital 
Transit Co. , supra ; and Plumb v. Richmond Light & R. Co ., 233 N. Y. 
285, 135 N.E. 504. 

The effect of the application of this doctrine was that the appellant 
had presented a case submissible to the jury on the question of appellee*s 
negligence. 

This court in the Jackson case, supra , also stated at page 164: 

**But whatever the result of the application of the 
rule in other jurisdictions, in the District of Columbia 
the rule is that, when res ipsa is applicable, it permits 
an inference of negligence and thus establishes a prima 
facie case, or in other words, makes a case to be de ¬ 
cided by the jury .** (Footnote citing cases.) (Emphasis 
supplied.) 

Stated another way, this court in the Cole case, supra , said at 
page 290: 

**Concededly, the doctrine of res ipsa loquitur 
was properly invoked by plaintiff. Thus, there arose 
in her favor the inference that defendant had neglected 
to exercise that high degree of care owing by a common 
carrier to a passenger. The inference established a 
prima facie case to be decided by the jury . It was for 
them to determine whether the evidence preponderated 
in the plaintiffs favor. The fact that plaintiff offered 
evidence in rebuttal to contradict testimony of the motor- 
man did not nullify her right to have the case go to the 
jury. ” (Emphasis siq)plied.) 

In Williams v. Capital Transit Co., supra, at page 227, this court 


said: 
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’’Clearly, the Maske case is in nowise jto be under¬ 
stood as denying the rule announced in the Jdckson case 
and applied in the Cole case. ” j 

The management and control of the transportation of the appellant 
was wholly confided to appellee, and appellant cannot be e:q)ected to be 

I 

on the watch either as to its management or that of thb other vehicle, or 

i 

if a collision takes place, be able to account for its occurrence in minute 
detail. Therefore, the rule remains that when such a collision occurs, 
there arises an inference of negligence on the part of the carrier which 
calls upon it for explanation. This inference is sufficient to support the 
plaintiff’s case against a motion for a directed verdict. Loudoun v. 

Eighth Ave. R.R. Co ., 162 N. Y. 380, 386, 56 N.E. |988. See also Jack - 
son V. Capital Transit Co ., supra . 

Insofar as the occurrence of the accident, the qyes of the plaintiff 

I 

were those of the adversely interested participants; testimony in her be- 

j 

half could only come from the mouths of persons reluctant to incriminate 
themselves; and for this reason appellant properly invoked the doctrine 
of res ipsa loquitur. The reasons for the application of res ipsa loquitur 
in such a situation were aptly stated in Terminal R. Assn, of St. Louis 
V. Staengel , 122 F.2d 271 (8th C. C.A., 1941), cert.jden., 62 S. Ct. 181, 
86 L. Ed. 544, where Circuit Judge Stone cited with Approval the follow¬ 
ing language from Southern Ry. Co. v. Hussey , 42 jj. 2d 70, (8th C.C.A.) 

”In many jurisdictions it seems that no directed 
verdict can be made in such a case (res ips^ loquitur 
case), and that rule has been weakened sliglltly in this 
circuit. ... In short, it is not enough that the evidence 
of the defendant would, if true, be sufficient to rebut the 
presumption, because it is for the jury to p^s upon the 
credibility of witnesses and the truth of the testimony, but 
the circumstances must be such that no jur^^ would be jus¬ 
tified in rejecting such evidence, and no coi^rt in sustain¬ 
ing a verdict so doing. ” | 

i 

The opinion then continues at page 275: j 

! 

I 

I 

i 
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^’Appellant contends that the trial Judge must direct 
a verdict: ’(1) if defendant’s evidence is so overwhelm¬ 
ingly contrary to plaintiff’s evidence that a verdict in 
plaintiff’s favor would have to be set aside by the trial 
Judge acting with sound; discretion; or (2) If defendant’s 
evidence is uncontradicted, unlmpeached and not con¬ 
trary to natural physical laws. (Citing cases.)’ 

’’Appellant insists the rule above stated by it applies 
to res ipsa loquitur cases with undiminished vigor. We 
are given no citation to that effect and have found none. 

If this insistence be true It is obvious that the practical 
usefulness of res ipsa loquitur will be materially reduced. 

This is so because it would mean that a plaintiff would 
have to present evidence to overthrow every e:q)lanatlon 
of the occurrence by a defendant which would show lack 
of negligence. If plaintiff failed so to do, the evidence 
of defendant would stand uncontradicted and unimpeached, 
and, unless contrary to physical laws, would require a 
directed verdict. This he would have to do in the face 
of the sole reason for the res ipsa loquitur rule, which 
is that the knowledge of how the occurrence happened is 
peculiarly within the knowledge of defendant. To re¬ 
quire a plaintiff to refute an e^lanation made by defen¬ 
dant where the knowledge as to the truth is peculiarly in 
possession of defendant would practically annihilate any 
usefulness of the res ipsa loquitur rule. ” 

A fortiori , where, as here, defendant presents no testimony explain¬ 
ing the occurrence of the collision, the court errs in directing a verdict 
at the conclusion of the plaintiffs testimony. Clearly, it was for the jury 
to decide whether by proper care and foresight appellee’s operator should 
have apprehended the danger of the collision; should have perceived sooner 
the turning Whalen vehicle; should have seen the turn signals of the Whalen 
car to his left and to the rear of the driver; should have seen the vehicle 
which was there to be seen; and should have managed his vehicle so as 
to avoid colliding. Thus, it was for the jury to determine whether in the 
exercise of the highest degree of care appellee’s driver did all that a 
driver of reasonable skill, foresight and prudence could fairly be expected 
to do under the conditions leading up to and resulting in the collision. The 
crucial question is not what the driver did after he was faced with the 
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emergency of the Whalen vehicle, but how he happened| to become in¬ 
volved in that emergency. Cole v. Capital Transit Co J, supra . Hence, 
there arose questions which fall within the province of the jury to decide. 

Justice Pitney speaking for the Supreme Court iii Sweeney v. Erving , 
228 U.S. 233, 57 L.Ed. 815, 33 S. Ct. 416(1910), 4id down the rule 
generally observed in well considered judicial opinio 

I 

^In our opinion, res ipsa loquitur means jthat the 
facts of the occurrence warrant the inference' of negli¬ 
gence, not that they compel such inference; t^t they 
furnish circumstantial evidence of negligence where 
direct evidence of it may be lacking, but it is evidence 
to be weighed, not necessarily to be accepted as suf¬ 
ficient; that they call for an explanation or reWttal, 
not necessarily that they require it; that theyl make a 
case to be decided by the jury , not that they forestall 
the verdict. Res ipsa loquitur, where it applies, does 
not convert defendant’s general issue into anjaffirma- 
tive defense. When all the evidence is in, th^ question 
for the jury is,"whether the preponderance i^ with the 
plaintiff .” (Emphasis added.) ^ 

In Underwood v. Capital Transit Co ., 87 U.S. ^pp. D.C. 68, 69, 

143 F.2d 822 (1950) this court stated: I 

i 

"The doctrine of res ipsa loquitur, when applicable, 
does no more than establish a prima facie c^e based 
on an inference by virtue of which the plaintiff is enabled 
to escape the possibility of having the court direct a ver ¬ 
dict against him ." (Emphasis supplied.) ^ 

I 

Was the evidence presented by appellant so conipelling and convinc- 

i 

ing that the court as a matter of law was required to direct a verdict for 

i 

appellee? — No. Was the appellant’s evidence so detailed and specific 

' I 

as to dispel the inference of appellee’s n^ligence re<jiuiring the direction 

I 

of a verdict? — No. Yet, the lower court did not require appellee to go 
forward with its case, its explanation and its defensq. This action, appel 
lant strongly urges, was error. I 

In the early case of Byrne v. Boadle , 2 H. & c{. 822, Exchequer 
(1863), Chief Baron Pollock stated: i 
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’’In my opinion the feet of its falling is prima 
facie evidence of negligence, and the plaintiff who 
was injured by it is not bound to show that it could 
not fall without negligence; but, if there are any facts 
inconsistent with negligence, it is for the defendant 
to prove them.” 

This view is universally accepted, and although cast into different 
language by our Supreme Court, substantially remains the same. In 
Gleeson v. Va. Midland R. Co. , 140 U.S. 434, 444, IIS. Ct. 859, 862, 

35 L.Ed. 458, 463, reversing the Supreme Court of the District of Colum¬ 
bia, the court held: 

’’The law is that the plaintiff must show negligence 
in the defendant, This is done prima facie by showing. 

If the plaintiff be a passenger, that the accident occurred. 

If that accident was in fact the result of causes beyond de¬ 
fendant’s responsibility, or of the Act of God, it is still 
nonetheless true that the plaintiff has made out his prima 
facie case. When he proves the occurrence of the accident, 
the defendant must answer that case from all the circum¬ 
stances of exculpation,' whether disclosed by the one party 
or the other. They are its matter of defense. And it is for 
the jury to say, in the light of all the testimony, and under 
the instructions of the court, whether the relation of cause 
and effect did exist, as claimed by the defense, between 
the accident and the alleged exonerating circumstances . ” 

i (E mphas is added) 

Our court, recently, in Pomeroy v. Penna. R. Co ., 96 U.S. App. 
D.C. 128, 223 F. 2d 593, (1955), stated: 

’’The court is required to decide, in the light of com¬ 
mon experience, whether ’all the observed facts with fair 
inferences from them’ could justify a finding by the jury 
that the defendant was at fault. To attempt to decide that 
question without considering ’all of the observed facts’ 
assumes a heavier burden than Ic^ic demands. Yet that 
is what the trial court appears to have done and what we 
are asked to do. ” 

The lower court did not have ’’all of the observed facts” before it 
when it directed the verdict. Where was the testimony of the police offi¬ 
cer who was at the scene; and the voices of disinterested parties as to 
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1 

the occurrence of the accident. The court did not haj7e the benefit of 
testimony relating to the precise point of Impact, no| the testimony of 
a trained observer who may have been able to cast s^me light on this 
matter. It is submitted that before the defendant coiilld obtain a directed 

I 

verdict, it was necessary to produce evidence which Iwould destroy any 

i 

reasonable inference of negligence, or so completel^^ contradict it that 

reasonable men could no longer accept it. It is recognized that the evi- 

1 

dence necessary to do this will vary with the strengtli of the inference. 

But we must also remain cognizant of the fact that th^ inference from the 
circumstances of the accident remains in the case to {contradict defen¬ 
dant’s evidence of e:q)lanation. Prosser, Law of Torts , 1955, 2nd Ed., 
page 216. | 

The lower court erroneously concluded that thi^ was not a proper 
case for the application of the doctrine of res ipsa loquitur because appel¬ 
lant produced witnesses (appellee’s driver and co-de|endant Whalen) who 
explained the occurrence of the accident. In its opinjon the lower court 
said (J. A. 30): j 

I 

”Well, gentlemen, if I understand this doctrine, it 
is usually applied when a plaintiff is without {informa¬ 
tion as to what caused the injury complainedj of, and in 
such case, by the application of the doctrine^ the jury 
is permitted in their discretion to draw inferences ti^t 
the defendant is guilty of negligence, and thalt usually 
requires or should require a defendant to coime forward 
and explain. 

*We do not have that kind of case here. ! This plain¬ 
tiff says she is relying on the doctrine of re$ ipsa loqui¬ 
tur, and the next thing she does is to bring oh witnesses 
that e^lain how it happened, and the explanation offered 
by plaintiff’s witnesses is entirely inconsistent with any 
inference that the Court might authorize the ^ury to draw 
holding that Capital Transit was guilty of negligence. 

i 

"Now, I have seen this question coming from afar. 

As soon as I picked up the papers 1 realized that we were 
going to have a question here before long, aiid I am fully 
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convinced that this is not the kind of case where a Court 
should permit the jury to apply the doctrine of res ipsa 
loquitur. That in my view I have no choice in the mat¬ 
ter except to grant the motion for the defendant C 2 q)ital 
Transit Company. 

In deciding as it did above, the lower court ignored several deci¬ 
sions of the Court of Appeals. Its ruling was manifestly contrary to the 
decisions and opinions of this court. See Jackson v. Capital Transit Co ., 
supra ; Cole v. Capital Transit Co ., supra; and Williams v . Capital Tran¬ 
sit Co ., supra . 

Your appellant did not abandon its reliance on res ipsa loquitur by 
placing in evidence the testimony of defendant Whalen and the appellee*s 
operator. Appellant, in order to invoke res ipsa loquitur, was required 
to introduce evidence sufficiently specific to establish what has been called 
the ’’occasion** of the accident, that is, that her injuries were produced by 
the appellee’s instrumentality while under its control; and further to es¬ 
tablish the concurrent negligence of its co-defendant Whalen. See 33 
A.L.R. 2d 810 et seq. Sec. 5, Evidence of Showing Specific Physical 
Cause or Occasion of Injury . To rule that the introduction of some evi¬ 
dence of negligence would deprive plaintiff of the benefits of res ipsa 
loquitur, would be to encourage plaintiff to withhold from the court and 
jury information which might be helpful in the ultimate determination of 
issues. 

t 

In Washington Loan & Trust Co. v. Hickey , 78U.S. App. D. C. 59, 
61, 137 F. 2d 677, 679 (1943), and cited with approval in Safeway Stores , 
Inc. V. West , 86U.S. App. D. C. 99, 100, 180 F. 2d 25 (1950), this court 

said: 

« 

’’The principle behind the phrase is one of inclusion, 
not exclusion. A plaintiff whose case comes within the 
principle (res ipsa loquitur) is entitled to go to the jury, 
but no plaintiff who makes out a probable case is disen¬ 
titled to go to the jury by the fact that his case does not 
come within it or goes beyond it. ” 
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Again, In Pomeroy v. Penna. R.R, Co ., supra ,j the court had occa¬ 
sion to consider whether a plaintiff could proceed on alternative causes 
of action and concluded: 

I 

I 

I 

**To bar appellant on this basis from es^blish- 
ing his theory of specific negligence would b^ to deny 
him the right to go to the jury with alternative causes 
of action, a right which has not been in doubt since the 
adoption of the Federal Rules of Civil Procedure. (Foot¬ 
note citing cases) ... If, after the plaintijfFs case is 
in, the motion for a directed verdict is renewed and there 
is no evidence of specific negligence, it is ti^ne enough 
to consider the substantive question of the applicability 

of the doctrine of res ipsa loquitur. ** | 

i 

This view is in accord with the great majority of the courts which 
appear to have accepted the rule that an unsuccessful | attempt to prove 
specific negligence on the defendants part, or the in^oduction of specific 

I 

negligence not clearly establishing the precise cause of injury, will not 
deprive the plaintiff of the benefits otherwise available under res ipsa 

i 

loquitur. See 33A.L.R. 2d 795, Sec. 3, Effect of S][)ecific Evidence 
Not Clearly Establishing Precise Cause of Injury , xjhe evidence, when 
the court below directed the verdict in this case, wzk neither so detailed, 

I 

nor so specific, nor so clear and convincing that the jinference of negli- 
gence which arose from res ipsa loquitur was rebutt^. It is quite gen- 

i 

erally agreed that the introduction of evidence which does not purport 
to furnish a complete explanation of the occurrence does not deprive 
plaintiff of the inference otherwise available under res ipsa loquitur. 
Prosser, Law of Torts , supra . The lower court by its direction of the 
verdict held in effect that appellant was unsuccessful! in its attempt to 
prove appellee’s specific negligence. However, by i^o doing the court 

i 

ignored the inference of negligence available to plaintiff and said ’’that 
this is not the kind of case where a court should perijnit the jury to apply 

I 

the doctrine of res ipsa loquitur”. This ruling is wijong and inconsistent 

I 

with the Jackson and Cole cases, supra. | 
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This ruling Is contrary to the decisions of this court which hold, 
in effect, that if the plaintiff failed in making out a case of specific negli¬ 
gence the inference of negligence under res ipsa loquitur was still avail¬ 
able to the plaintiff; and until this inference was clearly rebutted the 
question of negligence was one for the jury. If the mere introduction 
by plaintiff of some evidence of negligence on the part of a common car¬ 
rier and the driver of the vehicle in collision with the common carrier 
deprives the plaintiff of the inference of negligence otherwise available 
under res ipsa loquitur, the burden becomes too onerous and will negate 

the salutary benefits of the doctrine. 

« 

The trial court erred in ruling as a matter of law, that the jury could 
not conclude that appellee was negligent, and that its negligence was a 
proximate cause of appellant's injuries. Appellant strongly urges that the 
court exceeded its province, for the factual issues of negligence and prox¬ 
imate cause were for the jury. ' Baltimore & Ohio R. Co . v. Postom , 
supra; Higashi v. Shifflett , 90 U.S. App. D. C. 302, 195 F. 2d 784 (1952). 

In the light of the most favorable inferences from the evidence (to which 
appellant was entitled), and under res ipsa loquitur reasonable men might 
differ as to defendant's liability, thus making it a question for the jury. 
Shewmaker v. Capital Transit Co. , 79 U.S. App. D.C. 102, 143 F. 2d 
142 (1944). 

The basis for the hesitancy of the courts to direct a verdict in res 
ipsa loquitur is well stated in Chicago & N.W. Ry. Co . v. Green , (8th 
C.C.A.), 164 F.2d 55, 60 (1947): 

"And traditionally, even more plenary than in cases 
requiring proof of specific negligence is the scope of the 
inference which has been recognized as being open to a 
jury in situations of res ipsa loquitur. 

♦ ♦ ♦ 
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i 

I 


"Only where the defendant's evidence of e^qplana- 
tion and exculpation is so legally absolute that no pos¬ 
sible hypothesis of proximate negligence can reason¬ 
ably survive it on the facts and circumstances of the 
accident is a court entitled to direct a verdict in a res 
ipsa loquitur case." | 

In Tennant v. Peoria & Pekin Union Ry. Co. , ^21 U.S. 29, 35, 

64 S. Ct. 409, 412 (1943) the Supreme Court defined the function of the 
court as follows: j 

I 

"It is not the function of a court to seairch the rec¬ 
ord for conflicting circumstantial evidence in order to 
take the case away from the jury on a theory that the 
proof gives equal support to inconsistent and uncertain 
inferences. The focal point of judicial revibw is the 
reasonableness of the particular inference 6r conclu¬ 
sion drawn by the jury. It is the jury, not the court , 
which is the fact finding body. It weighs th^ contradic¬ 
tory evidence and inferences, judges the credibility of 
witnesses, receives expert instrucUons anq draws the 
ultimate conclusions as to the facts. The v^ry essence 
of its function is to select among conflicting inferences 
and conclusions that which it considers most reasona¬ 
ble." (Emphasis added.) j 

I 

It is submitted that in the posture of the evideiice in this case, it 
was error for the court to direct a verdict in favor of appellee and thereby 
deprive the plaintiff of its right to have the case decided by the jury. 

I 

i 

CONCLUSION I 

i 

I 

In light of the foregoing, it is respectfully submitted that the deci- 

I 

sions of the District Court should be reversed, and |he case remanded 
with instructions to grant a new trial. 

Joseph D. I Bulman 
Sidney M. | Goldstein 
Samuel Z. Goldman 
Arthur S. |Feld 

Woodward Building 
Washington 5, D. C. 

Attorneys for Appellant 

1 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER b>AFERS 

IN THE UNITED STATES DISTRIC T COURT 
FOR THE DISTRICT OF COLUMBIA I 

I 

63 [ Filed Aug. 12, 19531 

PAULINE LOKETCH 

1400 Somerset Place, N. W ) j 

Washington, D.C., \ 

Plaintiff ^ ! 

) ! 

V. J Civil Action No. 3726-53 

CAPITAL TRANSIT COMPANY ) I 

a Corporation % 

36th and M Streets, N. W. ^ 

Washington, D.C., ) 


) I 

DOROTHY E. WHALEN x 

5528 Warwick Place ^ 

Chevy CJiase, Maryland ) | 

(Serve throng the Director x 

of Vehicles and Traffic) ' \ 

Defendants. ) 

COMPLAINT 

I 

(Personal Injuries) | 

1. This Court has jurisdiction of the within cause of action, the 

amount in controversy exceeding the sum of Three Tllousand Dollars 
($3,000.00). I 

2. On, to wit, March 11, 1953, plaintiff, Pauline Loketch, was a 
passenger on a bus owned and operated by defendant, j Capital Transit 
Company, a corporation, in a westerly direction on Street, N. W., at 
or near its intersection with 16th Street, N. W., Washington, D.C. At 
said time and place, defendant, Dorothy E. Whalen, was also operating 
her automobile in a westerly direction on K Street, njiaking a right turn 

I 

to go nortii on 16th Street, N.W., Washington, D.C. j in a negligent and 
careless manner, and in violation of the traffic rules! and regulations then 


2 

and there in effect in the District of Columbia. The vehicles of the def¬ 
endants collided at that intersection, throwing the plaintiff violently in 
and about the bus, injuring her severely. 

3. On, to wit, March 11, 1953, plaintiff, Pauline Loketch, was a 
passenger on a bus owned and operated by defendant. Capital Transit 

64 Company, a corporation, in a westerly direction on K Street, N. W., at 
or near its intersection with 16th Street, N.W., Washington, D.C., in a 
negligent and careless manner, and in violation of the traffic rules and 
regulations then and there in effect in the District of Columbia, ^t said 
time and place, defendant, Dorothy E. Whalen, was also operating her 
automobile in a westerly direction on K Street, making a right turn to go 
north on 16th Street, N.W., Washington, D. C., in a negligent and care¬ 
less manner, and in violation of the traffic rules and regulations then and 
there in effect in the District of Columbia. As a result of the negligence 
and carelessness aforesaid, either jointly or severally, the defendants* 
vehicles collided in that intersection, throwing the plaintiff violently in 
and about the bus, and injuring her severely. 

4. As a result of the collision aforesaid, the plaintiff, Pauline 
Loketch, sustained the following severe, permanent and painful injuries: 
severe laceration of the scalp, requiring sutures; brain concussion; 
multiple and generalized bruises; contusions and abrasions in and about 
the head, body and limbs; other injuries in and about the head, body and 
limbs; nervous shock and mental'anguish. As a result of the injuries 
aforesaid, the plaintiff is suffering from a post-traumatic syndrome; has 
headaches and dizzy spells; has been permanently injured; has suffered, 
and will continue to suffer, great physical pain; has expended, and will 
continue to expend, sums of money for hospital, medical care and associa¬ 
ted expenses; and for a long period of time was unable to pursue her usual 
activities. 

WHEREFORE, the plaintiff, Pauline Loketch, demands judgment 
against the defendants. Capital Transit Company, a corporation, and 
65 Dorotiiy E. Whalen, or either of them, in the sum of Twelve Thousand 
Five Himdred Dollars ($12,500.00), besides interest and costs. 
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/s/ Joseph D. Bulman 

/s/ Sidne]! M. Goldstein 

/s/ Joseph S. Cullins, Jr. 

Attorneys i for Plaintiff 
800 Woodward Bldg. 

The plaintiff demands trial by jury. I 

I 

/s/ Joseph D. Bvilman 

I 

i 

66 [ Filed Aug. 24, 1953J 

ANSWER OF CAPITAL TRANSIT COMPANY 

First Defense j 

The complaint fails to state a claim upon which relief can be 

I 

granted against the defendant, Capital Transit Company. 

Second Defense I 

' ■ 

The defendant, Capital Transit Company, admits that on March 11, 

i 

1953, while a passenger in its bus, the plaintiff sustained a fall when the 
defendant, Dorothy E. Whalen, negligently turned hieii automobile in front 

I 

of the bus. This defendant has no knowledge or information sufficient to 
form a belief as to the truth of the allegations of injui[y and damages contain- 

I 

ed in the complaint. This defendant denies that therel was any negligence 

I 

in the operation of the bus. | 

Third De fens e I 

The plaintiff’s own contributory negligence and jlack of due care for 
her own safety was a contributory cause of any injury sustained by her. 

HOGAN & HARTtSON 

j 

By /s/ George I^. Homing 

I 

/s/ Frank F.! Roberson 

I 

Attorneys foij Capital Transit Co. 

810 Colorado! Building 
Washington 5^ D.C. 


(CERTIFICATE OF SERVICE) 
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[ Filed June 21, 1955J 

PLAINTIFF^S PRE-TRIAL STATEMENT 

Occurrence : 

On, to wit, March 11, 1953, plaintiff was a passenger on a bus 
owned and operated by defendant. Capital Transit Company, in a westerly 
direction on K Street, N. W., at or near its intersection with 16th Street, 
N.W., Washington, D.C. At said time and place, defendant, Dorothy 
Whalen, was also operating her automobile in a westerly direction on K 
Street, N. W., making a right turn to go north on 16th Street, N. W. As 
a result of the pperation by the defendants of their respective vehicles, 
either jointly or severally, the defendants^ vehicles collided at said inter¬ 
section, throwing plaintiff violently in and about said bus, and injuring 
her severely. 

Liability as to Each Defendant 

Failure to give full time and attention. Sec. 99 (c) 

Failure to keep vehicle under control so as to avoid colliding 
(Sec. 22(c)) 

Failure to operate vehicle at that speed which was reasonable and 
prudent under the circumstances. Sec. 22(a) 

Failure to operate at reduced speed with respect to conditions ex¬ 
isting, Sec. 22 (c) 

In Addition Liability as to Defendant, Capital Transit Company 
Plaintiff also relies on Res Ipsa Loquitur 
In Addition Liability as to Defendant Whalen 

Failure to start turn from proper and required portion of roadway. 
Sec. 36 

Failure to overtake a vehicle in the prescribed manner. Sec. 27 
Failure to give appropriate signal for turning. Sec. 40 
Injuries : 

Brain concussion 

Severe lacerations of scalp requiring sutures 

Multiple and generalized bruises, contusions and abrasions 

Pain and suffering, nervous shock and mental anguish 
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Permanent; 


Post-traumatic syndrome; Tinnitijis; Headaches; 
Dizzy spells; and Nausea 


Specials: I 

Doctors Hospital (March 11-27, 1953) 

Drs. Protas & Kurstin 
Dr. Arthur Morris 

I 

Dr. Harvey Ammerman | 

Drs. Groover, Christie & Merritt (Xrays) 

Dr. James P. Murphy ! 

Dr. Hugo Einstein 

i 

Nursing Care (March 11, 1953) T. Deuterman 

Transportation j 

! 

Cleaning of Suit 

1 

Clothing Damage 
Medicines 

Xray at George Washington Hospital (4/21/55) 


$295.40 

169.00 

25.00 

25.00 

70.00 

70.00 

25.00 

12.00 

16.80 

2.50 

45.95 

75.00 

25.00 
$856.65 


Stipulations: j 

D. C. Traffic Regulations, with (script illegilile) 
Hospital Bill I 


Xrays and Bill for Xrays (Groover, Christie & I Merritt) (George 

Washington Hospital) 

Cleaning BiU j 

Exchange Witnessei^Within 10 Days I 


/s/ Arthur S. Feld 
Atty f(jr Plaintiff 

i 

Seen: | 

I 

Francis L. Casey Jr. i 
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73 [Filed June 21, 1955] 

PRE-TRIAL STATEMENT OF DEFENDANT CAPITAL 

TRANSIT COMPANY 

This defendant admits that the plaintiff sustained a fall while she 
was a passenger on one of its buses at the time and place designated in 
the complaint. This defendant denies that the plaintiff’s fall was the re¬ 
sult of any negligence on its part or on the part of its agents and employ¬ 
ees. This defendant asserts that the said fall was the result of the negli¬ 
gence of the defendant, Dorothy E. Whalen, in turning into the said bus, 
turning without giving a signal, violating this defendant’s right of way, 
changing lanes improperly, failing to keep a proper lookout, failing to 
devote full time and attention to driving and in making a right hand turn 
from an improper lane. All of which constituted violations of pertinent 
traffic regulations 

The plaintiff’s injuries, if any, were the result of her sole or con¬ 
tributory negligence in failing to reasonably safeguard against falling on 
the occasion of a stopping of the bus by either holding onto one of the 
several devices provided for that purpose or taking a seat on the bus. 

STIPULATIONS: Agreed; 

1. Parties will exchange lists of all known witnesses to the accident. 

2. Plaintiff will provide defendants with all medical reports on 
plaintiff’s injuries and with a current and specific list of special damages. 

3. This defendant may have a physical examination of the plaintiff, 
provided not delay trial. 

HOGAN & HARTSON 

By Francis S. Casey Jr. 

Attorneys for Defendant 
Capital Transit Company, 

810 Colorado Building 
Washington, D.C. 

Seen By: 

Arthur S. Feld 
Atty. for Plaintiff, 


6a 
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[FUedNov. 14, 1955] 


DIRECTED VERDICT AND JUDGMENT 


This cause having come on for hearing on the 9th day of Novem¬ 
ber, 1955, before the Court and a jury of good and lawful persons of 
this district, to wit: i 


Miss Ruby Owens 
John H. Davidson 
Mrs. Beatrice MUburne 
Mrs. Nancy L. Potter 
Miss T. Pyles 
Mrs. RuthG. Murray 


Myron K. Gordon 
Mrs. Jessie P. Brooks 
Melvin S. ^mlth 

I 

Mrs. Ruth IY. Lancaster 

i 

John C. Miieller 
Frank M. Vickery 


who, after having been duly sworn to well and truly ^y the Issues be¬ 
tween Pauline Loketch, plaintiff and Capital Trans lt| Company, defen- 

I 

dant and after this cause Is heard and given to the jijry In charge, they 
upon their oath say this 14th day of November, 1955|, that they find 
for the defendant. Capital Transit Company against said plaintiff. 


WHEREFORE It Is adjudged that said plaintiff 
action, that said defendant Capital Transit Company 


take nothing by this 
, go hence without 


day, be for nothing held and recover of plaintiff Its costs of defense. 

j 

HARRY m[ hull. Clerk, 

By Raymond D. Clark, Deputy Clerk 

By Direction of 

Judge F. DICKINSON LETTS 








78 [ Filed Dec. 7, 19551 I 

NOTICE OF APPEAL 

Notice is hereby given this 7th day of December, 1955, that 
PAULINE LOKETCH hereby appeals to the United Statei^ Court of Appeals 
for the District of Columbia from the judgment of this Qourt entered on 
the 14th day of November, 1955, in favor of CAPITAL '^RANSIT COMPANY 
against said PAULINE LOKETCH. j 

I 

/s/ Joseph! D. Bulman 
Attorney fcjr Plaintiff 
SOd Woodwjard Bldg. 

Mail copy to Hogan & Hartson I 

i 

Colorado Bldg. j 

Washington, D.C. 

I 

_ ] 

I 

] 

j 

EXCERPTS FROM TRANSCRIPT OF PR0CE|EDINGS 
[ Filed January 6, 1956] ! 

1 Washington, D.Ci, 

Thursday, Noveniber 10, 1955. 

Pursuant to adjournment theretofore taken, the llrial of the above- 

i 

entitled case was resumed at 10 o*clock a.m., on Thursday, November 
10, 1955, in the United States District Court for the liistrict of Columbia, 

in the Court House, at Washington, D. C. 

♦ ♦♦♦♦♦♦ 

DOROTHY E. WHALEN ♦ |* ♦ 

2 DIRECT EXAMINATION | 

BY MR. BULMAN: ! 

I 

I 

Q Inviting your attention to March 11, 1953, were you operating 

ji^ I 

your atomobile on the day? A. Yes, sir. j 

Q. What kind of automobile was it? A. A DeSOto. 

Q. What year? A. Late’49 or *50. I 

Q. And how long had you been operating a car ^ of that date, Mrs. 
Whelan? A. As of that date, approximately 25 years. 
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8 

# 4c 4c 4c ♦ « ♦ 

3 Q. Mrs. Whelan, inviting your attention to approximately 1:30 that 
afternoon of March 11, 1953, would you tell us whether you were in the 
vicinity of 16th and K Street on that day? A. Yes, sir, I was. 

Q. And in what direction were you operating your automobile ? 

A. I was going west on K Street. 

4c # # 4c 4c 4c 4c 

Q. Are you familiar with the intersection of 16th and K Street, 
Northwest? A. Yes, sir. 

Q. Have you ever traversed that intersection on many many other 

4 occasions? A. Oh, many times. 

Q. And when you were in the vicinity of 16th and K Street, as you 
approached 16th Street in a westerly direction, what lane of traffic was 
your automobile in? A. It was in the second lane from the curb. 

Q. And when you approach 16th and K Street, tell us whether or 
not there are traffic lights that control traffic at that intersection? 

A. Yes, sir, there are. 

* 4c 4c 4c 4c . 4c 4c 

Q. And as you approached 16th and K Street, what was the condition 
or what was the light or the color of the light that faced you that controlled 
your passage on 16th Street? A. It was red. 

4c # « « # « 4c 

5 Q. Now, were there any cars ahead of you? A, No, sir. ♦ ♦ ♦ 

Q. When that light was red facing you, what did you do with your 

automobile? A. Well, I stopped. 

* * 4c 4c 4c « 4c 

Q 4c 4cwhere was your car with respect to 16th Street? ♦ ♦ ♦ 

A. Well, it is back of the line of the crosswalk before you come to 16th 
Street. 

Q. Is there a crosswalk line there? A. Yes, sir. 

Q. And with respect to that crosswalk line, how far from it did 
you bring your car to a stop? Do you remember? A. No, I don’t. 

♦ 4c 4c 4c « 4c 3^ 


I 


6 Q. Were there any vehicles to your right, adjaceht to your car, 
while you were stopped? A, No, the bus was adjacent io my right; there 

i 

was no other car to my right. I 

Q. Was the bus adjacent to your car or behind your car? Do you 
know? While you were stopped I am talking about. A, It was adjacent 
to my car. We were both parallel. ! 

I 

♦ * * 

Q. Now after your light changed from red to gre^n, tell us what you 
did and what happened. A. Well, I started up at a sloy speed as well as 
the bus, and I took it for granted the bus was going to njiake a righthand 

i 

turn into 16th Street because it was my impression thatj those two lanes of 
traffic — j 

MR. CONNOLLY: Your Honor, I don^t think thatj it is material what 
the witness' impression is. I 

THE COURT: No, do not tell us your impression. 

BY MR. BULMAN: 

I 

Q. What happened? A 1 made a ri^thand tumj into 16th Street. 

7 Q. Before you made the turn will you please teU us whether or not 

I 

your car is equipped with any signal device, or was ec(uipped? A. Yes, 
it has signal lights. | 

Q. Before you made the turn, tell us whether o^ not you gave any 

I 

signal? A. My right signal light was burning. i 

Q Tell his Honor and the ladies and gentlemen| of the jury how long 
before you actually made your turn that you put on yovjr signal light? 

A. It was clicking when I was sitting at the stoplight I 

Q. And when you started just describe, if you ^ill, exactly how you 
made your turn and where with respect to the intersection you made it? 

i 

A . Well, I don‘t understand -what you want to know. I ♦ ♦ ♦ 

I 

Q. How far into 16th Street did you go before y^u started to turn? 
Tell us how you made the turn? A. Well, I wasn't oht into 16th Street. 

I wasn't half way across 16th Street, and when I startled up I was gradually 
turning, and then the bus caught the rear comer of n^y car. 

Q. How fast or how slow would you say, Mrs. jwhelan, you were 
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traveling as you were making the turn? A. I would say it was a maximum 
8 of perhaps 8 or 10 miles an hour. 

Q. How far had you gotten before the bus and your car came into 
contact? Can you say how many feet or the distance, anyway you can 
describe it? A. I wouldnH know as to feet, but we didn^t get very far out. 

Q. Did you actually get into the point where you were making your 
turn? A. No, because the officer had to tell me to turn, to make a com¬ 
plete turn and go over there and park. 

Q. Did an officer appear on the scene of the collision? A. Yes, 
there was an officer on duty. 

Q. Now, what part of your vehicle came in contact with what part 
of the bus? A. The right rear fender, at the extreme tip you might say, 
and I don’t know where — the left hand part of the bus. 

Q. And as you and bus were parked adjacent to each other, how far 
was the right side of your vehicle from the left side of the bus ? A. I was 
say approximately 5 or 6 feet. 

Q. Did you give any other signal except the signal light that you 
were going to make a turn, to the best of your recollection? A. No. 

10 CROSS EXAMINATION 

BY MR. CONNOLLY: 

Q. Mrs Whelan, 1 understood you to say to Mr. Bulman this morn¬ 
ing that as you were stopped at the stoplight at 16th Street you were in the 
outside lane and the bus was alongside of you; is that right? A. That is 
right. 

Q. And I understood you to say that the only signal you gave was 
with your electric turn signal? A, That is correct. 

11 Q. Your recollection is that the only exterior light that your turn 

signal lights would be on the rear of your car? A. Oti, no, there is the 
same identical direction light on the front of the car as there is on the 
back. ♦ ♦ ♦ 

Q. No, I am speaking about the lights on your car that are lighted 
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when you turn your signal. A. They are lighted in bom front and back. 


12 Q. Can the bus driver sitting in his seat see th0 turn signal on the 

i 

back of your car if you are alongside of the bus ? A. No, but he could 
see the front signal. | 

Q. How could he see it? A. Because 1 was a little behind him. 

Q. If he turned out of his seat and if he looked ^own he could have 

I 

seen your turn signal on the front of your car? A. I ^ould presume so. 
Q. This was daylight, was it not? A. Yes, sir] 

j 

Q. You never gave any hand signal? A. Well, |no, I was sitting on 

i 

the left side goingto make a righthand turn. 

MR. CONNOLLY: Will you mark this ? 

THE COURT: You better mark that defendant Capital Transit Com- 

I 

pany. | 

I 

(The document w^s marked 
Defendant Capitaj Transit Company 
Exhibit No. 1 for Identification) 

BY MR. CONNOLLY 

13 Q. Mrs. Whelan, 1 will show you this piece of paper with some 
writing on it that has been identified as Defendant Capital Transit Number 
1 for Identification and ask you if that bears your signature? A. Yes, 

i 

it does. ♦ ♦ ♦ I 

I 

Q. Did an investigator from the Capital Transitj Company on the 

I 

day following this accident come out to see you at youif home? A. Yes, 
he did. | 

Q. And you told him how this accident occurred? A. Yes. 

I 

Q. And he wrote it down and you signed it; is tl^at right? A. Yes. 

^ ^ ^ # # I # # 

I 

14 Q. And did you also tell him: I turned right wi^ the bus; we were 

i 

both turning? A. Yes. j 

I 

Q. Now, that wasnH a fact, was it, Mrs. Whelan? A. Yes, it 
was a fact because I thought the bus would be turning. | 

I 

Q. But you thought incorrectly, didn’t you? A^ Well, I don’t 


know if I thought incorrectly. 

Q. pid he engage in a turn? A. I donH know whether the bus was 
or not. 

15 Q. Did you see the bus engage in a turn? A. You can say I took 
for granted he was going to turn the same direction I was. 

Q. And you took something for granted in error; isn^t that true ? 

A. I turned with him. I beg your pardon? 

Q. You took something for granted in error, did you not? A. No, 

I didn^t take it for granted because I believed that he was making a right 
turn. 

Q. Did you see him making a right turn? A. Well, I saw the wheel 
in action. They have to come out a little. They have to swing left to 
come out a little before they start to turn right. 

Q. You saw the left wheel turn in what direction? A. Toward me, 
as though he turned left before he was going to turn right. 

Q. And you saw the wheel come out a bit, and that is all you saw? 

A. To the left, that was all. 

Q. And from that movement you thought he was going to turn right; 
is that right? A. That is right. 

# ♦ 4t « ♦ « 4c 

16 Q. You say you have driven along this intersection in the past and 
you are familiar with it when buses would turn at this intersection ? 

Q. Didn’t you tell the police officer immediately after the accident 
that you had been driving for 25 years and you didn’t think there was any¬ 
thing wrong with cutting in front of a bus ? A. I didn’t cut in front of the 
bus. 

17 Q. I am asking you: Did you tell him that? A. No, I don’t remember 
that I did. 

Q. Did you tell him anything of that character? A. Not that I 
recall. What I did tell him was I was of the Impression it was a two lane 
right turn there at the Statler. 

Q. You also said, Mrs. Whelan, just a few minutes ago that you 
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were slightly behind the front of the bus? A. Behin(^ the driver's seat, 

I 

not behind the bus. | 

i 

Q. That the front of your car was slightly behijad the driver's seat 
of the bus? A. That is correct. 

Q. Despite that then, when the light turned green and you both 
started, you accelerated so that the few feet that toolQ place before the 
accident, you were able to get the front of your car in front of the bus and 
swing across the front of the bus so that your right r^ar fender was the 

I 

thing that came in contact with the bus ? A. No. I v^as not swung in front 
of the bus. We were practically in the same position^ I wasn't half way 
around. | 

Q. You had to be, didn't you, Mrs. Whelan? 'jfou had to be practi¬ 
cally half way around to be struck in the right rear oi your car? A. Well 
if you know what I mean, I wasn't out into the street. | 

18 Q. Wasn't your car in that position and the busi in that position 

i 

when the impact took place? A. My car wasn't at th^ much of an angle. 

I would say this is more the position it was in. 

Q. Like that? A. Yes. 

Q. You say when you started up you just notice^ the wheel of the 

I 

bus turned just slightly? Is that the place where the impact took place? 

I 

A, When I say the wheel, I mean the steering wheel.| 

I 

Q. Oh, not the wheel on the bus? A. No, I n^ean this round wheel 
that 1 saw turned toward me, to the left, as though it ^as then going to 
make a right turn. | 

Q. You saw the bus operator turn the wheels ai you were pulling 
off from that light? A. The wheel. 

I 

Q. The steering wheel? You were able to seel that? A. I was a 

I 

little behind him and I could see the position of that wheel. 

Q. But doesn't the bus driver sit much highter in the bus than you? 
A. Not that much appreciable. You can see the whe^l very plain from 
where you sit in the driver's seat of your own car. m * * 

Q. And your car, and you are just a few feet fijom this side, and 
you know you are in the left hand side of your car, an^ as you passed in 
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14 


front of this biis you were able to look up and see his steering wheel turn; 
is that right? A. That is right because I had my eye on it very carefully 
to know what he was going to do. 

Q. Despite that you thought he was going to turn right? A. I did; 
uh-huh. 

Q. Of course, he didn’t? A. No. 

4c # 4c * ♦ ♦ 4( 

REDIRECT EXAMINATION 
BY MR. BULMAN: 

21 Q. You don’t know whether he started off with you? A. Oh, yes, 
he started off with me. I waited for him somewhat. 

« 4c 4c « 4c ♦ 

JOSEPH EDWARD FRITTER 

♦ ♦ 4: 4c 4c 4c 4c 

DIRECT EXAMINATION 
BY MR. BULMAN: 

♦ 4c 4c 4c * 4c 4c 

Q ♦ ♦ 4cyou are employed by the Capital Transit Company? A. 
sir. 

Q. In what position? A. Bus driver. 

4c 4 4c 4c 4 4c 34 

Q. Now, what was the route that you were traveling that particular 
A. D-4; Mac Arthur Boulevard. 

Q. And does that bus proceed directly out K Street or turn at 16th 
Street? A. Directly out K Street. 

4 4 4 4 4 4 4 

24 Q. You don’t know of your own knowledge whether or not any 
Capital Transit buses turned on K Street? A. At that time, no sir. At 
that time, I could not say. 

4 4 4 4 4 4 4 

25 Q. All right, sir. Now, inviting your attention to the 11th day of 
March, 1953, did you bring your bus to a stop at the bus stop in front of 
the Statler Hotel? A. I did. 


Yes, 
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day? 



Q. And please tell us whether or not any passengers boarded ? 

I 

A. Yes, sir. It was passengers boarded and alighted. 

1 

♦ * * * * \ * * 

I 

I 

Q. Now when you come to a stop at the Statler Hotel stop, and I 
am referring to the stop you made there approximately around 11:30, how 

I 

I 

far from the corner is that bus stop? A. I judge abput two bus lengths. 


26 




MR. CONNOLLY: Do you want to stipulate the length? 
MR. BULMAN: Do you have it? It would be helpful. 
MR. CONNOLLY: I think it is accurate. 


long. 


The bus was 32 feet 


BY MR. BULMAN: 

Q. Thirty two feet long, so that would make it ^4 feet from the 
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comer, for two bus lengths? A. Approximately, yeis, sir. 

♦ ♦ ♦ # 

Q. Now, there came a time when you loaded yo|ir passengers; is 
that correct? A. Yes, sir. | 

Q. And then did you then start up the bus? A. | Yes, sir 

^ 4c 4c # I 4c 4c 

I 

Q. Was there any traffic in front of you? A. llrot at the time, no 
sir. I 

Q. With respect toihe traffic to the left of you. Which would be in 

the second lane — i 

i 

4c 4c 4c 4c 4c I 4c * 

j 

Q. Was there any traffic there? A. Not when ^ pulled off from the 

I 

stop after loading my passengers and taking care of th^ transactions. I 

i 

started moving up to the corner and the light was red, |and this automobile 
came up and stopped right beside me. | 

Q. After you loaded your passengers, you then ^led off? A. Yes, 
sir. i 

I 

Q. Did you pull off at a slow speed or what speed were you going 
when you pulled off? A. Slow speed. The traffic ligh^ was red. 




16 


28 Q. As you started to pull away, did you pull away straight adjacent 
to the curb or pull out — A. Straight. 

Q. And at that time was there any cars adjacent to you on your 
l^tofyou? A. No, sir. 

Q. In the second lane? A. No, sir. 

Q. Now, as you approaced the crosswalk line there, did you come 
to a stop at the crosswalk line? A. Yes, sir. 

Q. And was there any cars on the left side of you at that time? 

A. Yes, sir. 

Q. And how many were there? A. I don’t know how many, but 
one behind me. This brown DeSoto pulled up beside me as I stopped. 

Q. Did the brown DeSoto jnill up just as you stopped? A. Yes, sir. 

Q. Now, did you both remain standing for the relatively short time 
before the light changed? A. Yes, sir. 

29 Q. When that brown DeSoto pulled up beside you and came to a 
stop, was it parallel with the front of your bus, behind your bus, or in 
front of your bus ? A. Well, I would not say for sure, but it was either 
parallel or a little ahead of me on the left side of me. 

Q. At that time how far were you away from the curb itself while 
you were at a standstill there, the right side of your bus, would you -say? 
A. 1 would not say over a couple of inches, 2 or 3 inches. 

Q. And when the light changed to green, did you then start forward? 
A. Yes, sir. 

Q. And you had your foot on the accelerator, I take it? A. Yes, 

sir. 

Q. And you accelerated to get across the street? A. Yes, sir. 

Q. Now, this car beside you at the time you started, did you see 
what it was doing? A. It started the same time I did. We both started 
together. 

Q. And was it going directly front or forward in a westerly direction 
as it started? A. It appeared to me the car was going the same general 
direction I was going in when we first started. 
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Q. And did it gain speed as you both started to accelerate? A. Yes, 
sir. i 

Q. And while it was standing there, did you notice whether or not 
it had a signal light on as if it were going to make a tubi in any direction ? 

A. No indication of any kind, sir. i 

i 

Q. And as you were besides this car, you were!a little higher 

j 

than this private automobile; isn’t that right? A. Ye^, sir. ♦ ♦ ♦ 

Q. And if that car were parallel with the front 4f your car, if that 
car had a signal light, was giving a right hand signal ^hich would make it 
flash, would you have been able to see it if it were flai^hing? A. Not at 
the standing, as we were standing, I wouldn’t be able j to see it, no sir. 

Q. And how do you explain that? Why you wouW not be able to 

i 

see it? A. Well, because the signal light is on the front and rear of an 
automobile, and I was sitting, where 1 was sitting wa^ about in the center 
of the automobile, and it was daylight and it would be Almost impossible 

I 

for me to see the front or back of that automobile. I 

i 

31 Q. How far in front of your bus was the front o^ the private car, 
would you say? A. Oh, roughly, I would say it was a^tout a half a foot. ♦ ♦ 

I 

Q. Being half a foot in front of you and being elevated over it, look- 

i 

ing down, you could not see the little light flashing? No, sir. 

Q. Even if the brown DeSoto had it flashing, th^ front light, you 
would not be able to see it? A. No, sir. | 

Q. How much distance separated you, how much distance was there 

between the righthand side of the brown DeSoto and the lefthand side of 

i 

the bus ? A. I would say a foot. j 

j 

Q. Now, as you started, did this private car pijill ahead of you? 

A. As I started the brown car that was to the left of i^e started and just 


picked up speed and cut directly in front of me. 

Q. At what speed would you say you started up, Mr. Fritter, how 
fast? A. Well, you mean from a standstill? I 


Q. Yes, sir. A. Well, around about two mil^s an hour. 

32 Q. And how fast would you say the brown DeSojo was going? A. 
Well, they have an overdrive and they pick up speed i^retty fast. I imagine 
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at the beginning there that it was running between 2 and 5 miles per hour. 

♦ ♦♦♦♦♦♦ 

Q, And as this car started off, did it accelerate in front of your 
bus, beyond your bus? ♦ ♦ ♦A. Picked up speed as she started 

past me and then cut directly in front of me. 

♦ ♦ * # ♦ 3 ^ 

Q * ♦ ♦ How far had your bus gone before she started to cut over? 

A. About 2 to 3 feet. 

Q. How fast were you going at that time? A. I just started. It 
was about 2 miles an hovir; from that comer, from the standstill. 

Q. What did you do then? A. I saw this lady operate, cut her car 
33 directly in front of me, I had my foot on the gas pedal, and after she cut 
in front of me, I took my foot off the gas pedal, hit the brake and stopped 
the bus. 

« 4c 4c * ♦ ♦ ♦ 

Q. ♦ ♦ ♦ What happened? A. I was sitting at the bus stop, and I 
pulled up and stopped again, and the light was red. As the light turned 
green, we both proceeded. The lady got — just started to pass me, I 
thought she was going in the same direction as I was, and all of a sudden 
she cut in front of me. 1 was going around between 2 and 3 miles an hour, 
and I only traveled about 2 or 3 feet when she cut in front of me, and I 
hit the brakes. 

Q. Did you hit them hard? A. Yes, sir. 

Q. And the bus jerked violently? A. Yes, sir. 

Q. And as a result of the jerk was anybody thrown in your bus ? 

A. Yes, sir. 

Q. Who was thrown in the bus? A. One of the passengers, an 
elderly lady that got on, I do not know her name. 

♦ ♦ 4c ♦ 4c ♦ ♦ 

Q. And as a result of the stopping of your bus in the manner in which 
you just described, what happen^ to this lady? A. Her head hit the 
front part of the bus, one of the ventilator handles, on the righthand side, 
between the fare box and the door entrance. 
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* * ♦ 4t j ^ ♦ 

36 CROSS EXAMINATION | 

BY MI. CONNOLLY: j 

I 

Q. Was there a police officer on the scene, Mil. Fritter? A. Yes, 

i 

sir, I 

Q. Did you observe or hear the police officer anything when this 
lady cut in front of you? A. Yes, sir, I heard him l^lowing his whistle. 

Q. Did he make any signal to the woman driveii? A. Yes, sir, 
he waved her to the side. 

I 

Q. Did the lady driver get out of the car and ccjme back in the 
vicinity of your bus? A. Yes, sir. ! 

j 

37 Q. Did you hear any conversation between the police officer and 

i 

that driver? A. Yes, sir. j 

Q. What was the conversation? A. The convetstion I heard, the 
officer asked her what was the idea of pulling in frontj of me like that and 
making a right hand turn off of the wrong lane, and she said she had been 
driving for 25 years and she didn't know she couldn't do that. 

Q. Did aiy part of your bus come in contact wim this lady's car? 

A. Yes, sir. | 

i 

Q. What part of your bus? A. The left front il>art of the bumper, 
the left side of the bumper. | 

Q. Struck what part of her car? A. The rear|fender. 



Q. ♦ * ♦Is there a marked crosswalk across 16th Street on 

I 

the east side of the Street? A. They had the white lines, sir, yes, sir. 
Q. Double lines? In other words, on at the cijirbline and one east 

of the curbline? A. Yes, sir, a walkway. | 

* * « ♦ # ! * # 

I 

i 

Q. As a matter of fact doesn't that island project to within about 
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5 feet of the curbline on the east side of 16th Street? A. That I could not 
tell you. 

♦ ♦♦♦♦♦♦ 

41 Q ♦ ♦ ♦how many lanes of traffic are there on the north half of K 
Street? A. Two. 

Q. And you were then in the lane next to this island? A. Yes, sir. 

Q. Then to the right of the island there is, I believe, what they 
call a service lane, is it not? A. That is correct, sir. 

Q. That is where the taxicabs and what not stop and also pick up 
passengers at theStatler? A. That is right. 

Q. And there is another lane between that and where the traffic 
goes through? A. Yes, sir. 

; 4t « * * * * * 

47 Q. And you started up and you said you came to a stop at the cross¬ 
walk? A. Right at the end of that island there. 

: # ♦ # ♦ ♦ * * 

49 Q. What was your position when the automobile came alongside of 

you? A. I was stopped at that island right there. 

Q. You were at a standstill when the auto came up alongside you? 

A. That is correct, sir. 

Q. When it came up alongside you, where was the front bumper of 
that car with relation to the front bumper of the bus ? A. The bumper of 
that car was alittle ahead of the bumper on the bus, sir. 

Q. How much ahead of it? A. I judge around 5 or 6 inches. I 
don't know exactly; I didn't measure that, but right like this is the bumper 
of her car, the bumper was about that far. 

♦ # 4c 4c ♦ ♦ * 

51 Q. Before you started up, did you look to your left to see what the 
car to the left of you was doing? A. Yes, sir. 

Q. What was it doing? A. Started up at the same time I started 
up. 

Q, You were looking at it then? A. Yes, sir. 

Q. Did you continue to look at it? A. No, sir, I put my eyes to 



the right just for a second to see if there was anything there because she 
was right beside me and from all indications she was going to move in 

I 

the same direction as I was going to move. 


Q. Do you know how close the left side of the bifown automobile 
was to the middle of the street while it was standing tljere? A, At the 
time that the car was standing there, she was in her i^roper lane, she 

wasn’t over one way or the other. She was where ordinarily anybody else 

i 

was going to be that was going to move in the same foifward direction. ♦ ♦ ♦ 

« ♦ « * * \ * 7 ^ 

A,* * * The light turned green and I started ui^, and this lady 
started up, and I got about here and she cut in front oi[ me, and 1 hit the 
brakes and brought the bus to a stop. | 

Q. So that the right front corner of the automojDile was over in 
this service lane area; is that correct? A. Well, I dould not swear to it 

I 

at that time, but when I hit the brakes I was watching Ithe automobile 

* * * * I ♦ 

Q. Where did the bus stop with relation to thisjcurbline here? 

I 

A, 1 would say along at that curbline, along in there ^omewhere. 

I 

Q. About 5 or 10 feet from the end of the island? A, From this 
island here. 

♦ 4c 4c 4c 4c ! 4c 4c 

J MR. CONNOLLY: ♦ ♦ ♦ I want the record to show that the 

witness placed the front wheels of the vehicle over thfe second or westem- 

I 

most of the crosswalk lines. | 

THE COURT: Is that correct, Mr. Swindle ? 

THE WITNESS: Yes, Your Honor. I 


BY MR. SWINGLE: 


Q. Where is the front of the bus, the front bui^iper, the further¬ 
most part forward of the bus when it came to a stop ^ter the accident 

I 

with relation to the line that you just designated ? 


4c 
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58 A. Well, I would say it is about, it would be about not quite a foot 

from the second white line. 

♦ ^ 

Q. Five feet from the end of the island to the line you have been 
talking about? A. I said 5 to 8 feet. 1 didn't measure it but that is 
about where it was. 

Q. And you were still the same distance from this curb as you 
had been while you were waiting here? That is, 2 or 3 inches? A. Yes, 
sir, on a straight line. 

# ♦ ♦ « « ♦ 
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Tr 2 THE COURT: I understand that the plaintiff restjs ? 

MR. BULMAN: Yes, sir. j 

4c 4c 4c 4c 4c I 4c 4c 

I 

MR. CONNOLLY: K Your Honor please, at this time I respectfully 
move Your Honor to direct a verdict on behalf of the 4efendant Capital 
Transit Company for the reason that there is absolutejly no proof of negli¬ 
gence on the part of such defendant in the record at thlls posture. 

i 

Your Honor, I would like to argue it briefly to ^ou. I think we must 

i 

assume that we start out with the proposition imder Jickson versus Capi¬ 
tal Transit Company in 80 U. S. Appeals D. C. that wljen there is a col- 

Tr 3 ' 

lision and a passenger is injured, the passenger has ^e benefit of the 

doctrine of res ipso loquitor. However, that doctrines does not mean that 

in all instances a jury is entitled to pass on the case.j 

What the doctrine means, as has been repeatedly explained by our 

Court of Appeals, is that there is a permissible infeifence of negligence 

arising. There is a presumption. It is a presumption that is merely a 

legal technicality to take the case to the jury. But a4 our Court of Appeals 

explained in Nemish versus Harlem Cab in 90 U. S. Appeals D. C., — 

THE COURT: Take down that citation for me, will you, Mr. Clerk. 

MR. CONNOLLY: A presumption of this character lasts only until 

I 

evidence contrary to the presumed fact is introduced in evidence, and then 

i 

when evidence contrary to the presumed fact is intrc^uced that the presump¬ 
tion, as the cases hold, falls out of the case. As Ycjur Honor, I am sure, 
is familiar, the idea of res ipso loquitor is to help a^ injured party plain- 

I 

tiff get her case to the jury when she is a passenger | and is unable to have 
any knowledge of how the accident happened. 

Now, the plaintiff herself has introduced both drivers, introduced 
their testimony into evidence, and this accident is now explained, and there 
is no dispute as to how the accident happened, no si^ificant dispute ^at- 
soever. Both drivers have testified. j 

Tr 4 Certainly the story of the Capital Transit Cornpany operator does 

not impose liability upon the transit company. He ^tates that he is stopped 
for a stoplight, he starts off intending to go straight across the street, as 
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he had a perfectly legal right to do, when all of a sudden this automobile 
that was to his left made an abrupt turn immediately into the path of the 
bus. He had only gone a very few feet, I think he said two or three, and 
he jammed on his brakes to avoid a more serious accident. This lady 
was then thrown down. 

But if we examine even Mrs. Whelan’s story, she does not dispute 
that in any significant detail. She attempts to excuse her conduct by saying 
that she was under the impression or thought that this bus was going to 
turn right, but obviously she cannot excuse negligent conduct by guessing 
wrong as to what the bus may do. She was obligated by the traffic regula¬ 
tion and by the common law itself to make sure that any such abrupt move¬ 
ment as she made would not endanger other people using the roadway in 
the exercise of due care. 

The traffic regulation prohibits a turn from an improper lane, such 
as she made. I think the one thing she does bring up is nearly preposter¬ 
ous. She testifies, and her attorney urges upon the Court, I am sure, as 
Mr. Bulman will, that she had her signal lights on. Yet we know that the 
signal lights on an automobile are located up on the front, under the head- 
Tr 5 lights, and on the rear. Obviously, these were not readily seen by 

an automobile or vehicle sitting alongside of Mrs. Whelan. As a matter 
of fact, there is no obligation on the part of the operator to look over to 
his left to make sure that someone is not going to inappropriately and illegal¬ 
ly turn from that lane. 

Now, I cite Your Honor purposely to the case of Washington, Marlboro 
and Annapolis Motor Lines versus Maskey, 89 U.S. Appeals D.C. 36, 190 
Fed. Second 621, as proof that not every res ipso case, not every pas¬ 
senger case, should go to the jury. 

In this case, the Maskey case, a bus was reqviired to come to a sud¬ 
den stop to avoid collision with a taxicab, which, and I would like to quote 
the language of the Court, "cut in from the right in front of the bus, that 
the cab pulled out from the curb immediately and passed the bus, requiring 
the driver of the bus to apply his brakes. In doing so, another passenger 
was thrown against the plaintiff, causing plaintiffs injuries." 
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The Court of Appeals held in that case that a verdict should have 

been directed for the bus company, where all the testiriiony shows that 

i 

there is no negligence on the part of the operator of the' bus whatsoever, 
as does this testimony, and this testimony is absoluteli devoid of any evi 


dence of negligence. As I said, the bus driver had a ri[ght to proceed across 

j 

the street, he wasn’t given any reasonable warning tha^ this woman was 


Tr 6 going to make this inappropriate illegal turn. The testimony shows 

that he had only gone a few feet when she cut right in fijont of him, requir¬ 
ing him to apply the brakes to avoid any more serious accident, and under 
those circumstances, when all the facts are in, the presumption of negli¬ 
gence drops out of the case because the evidence doesn’t support the pre- 

I 

sumption, and as a matter of fact, the evidence is to tie contrary of the 

j 

presumed fact, and that the presumption drops out of the case, and you 
must treat the case under those circumstances as you Would any other, 
and for those reasons I respectfully request Your Honcjr to direct a verdict 

I 

MR. BULMAN: If it please the Court, I marvel ht my good friend 

j 

Mr, ConnoUey’s ability to not comprehend some of the| facts that are here. 

THE COURT: Well, you straighten him out. I T^nt to know how you 
think it does apply. 

MR. BULMAN: Firstly, I think that Your Honoij is charged with this 

I 

duty: That all the reasonable inferences flow in favor bf the plaintiff in a 
motion for a directed verdict. Secondly, Your Honor is charged with the 
duty that a passenger for hire is owed by a carrier the! highest degree of 
care, and fortunately for my client I at one time represented a carrier, 
and I know what that obligation is. I 

In the case of Coppers versus Bell Cab, which I am bringing here, 

I 

the case was that a taxicab I represented, carr3dng a ^ssenger, was on 

i 

Tr 7 a through street, and facing it was a stopsign, ajnd mider the law, as 

is the law here, the car on the unfavored street was siipposed to come to 

I 

a stop pursuant thereto. The car that was approaching the stopsign was 

i 

some distance down the street, and the driver of the ^xicab could assume 
and should have assumed, as a reasonable prudent map, that he would 
obey that stopsign, and also be guided by the regulations, and relying on 
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that he proceeded through the intersection, and his taxicab had gotten more 
than three-quarters of the way across the street when it was hit on the ex¬ 
treme rear end by this car that was violating the regulations, and the pas¬ 
senger sued us, and the Court held irrespective of the fact that we could 
rely, and irrespective of the fact that he violated the regulations, in the 
exercise of the highest degree of care, you can’t presume anything. Yoii 
must keep a lookout and control your car so that if the unexpected emer¬ 
gency does arise that you should cope with it because you are charged with 
that duty under the law. 

THE COURT: How does that help us ? 

MR. BULMAN: Very much so. Your Honor. 

As I say, all the facts and all the inferences flow toward the plain¬ 
tiff. You can’t just take one witness’ statement, you must take all the 
witnesses statements, and if there is a contradiction there, then it is a 
question of fact for the jury, and forgetting for the moment res ipso loquitor, 
Tr 8 and applying the doctrine of the highest degree of care, what do we 

have as the facts ? 

We have as the facts as related by Mrs. Whelan that she came to a 
stop some five feet behind the front of the bus when they are both stopped, 

. that her first front blinker light was going, and the driver of the bus testi¬ 
fied that he was there waiting for the complete cycle of the light to change, 
all during that time, knowing in the exercise of the highest degree of care 
that someone may attempt to make a turn and violate the law, and he is 
duty bound under the highest degree of care to make sure that nobody does, 
even if they are violating the law. That is his duty. 

And yet in that position, with that light blinking, with the light behind 
him and he over the top of it, five feet away, he at no time makes that ob¬ 
servation or sees the light which is blinking on the front of this car which 
is located here. So he has violated his highest degree of care by not keep¬ 
ing a proper lookout before he goes into the turn. 

The second question of fact to be submitted to the jury: Let us take 
the evidence of the driver of the bus. He sa 3 ^ that he started out and was 
going at two miles an hour and the other car was going at five miles an 
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hour, and then he saw that the car was going to make a tkirn and he applied 
his brakes. I 

i 

Now, if this car was going five miles an hour, it i^ going seven and 
Tr 9 a half feet per second, and it would have gotten ah^ad of him and 

given him sufficient time to stop, but because he wasn’t |pa 3 n.ng attention, 

I 

it wasn’t the gentle striking of the two cars which threw;Mrs. Loketch 

I 

which caused all her injuries, but it was the sudden app^cation of the 
brakes which was brought about by his not looking at the time he started 
off. I 

i 

But we have more testimony than that. Mrs. Whelan, and Your Honor 
must take this as a fact at this particular moment, saic^ that she was going 
at ten miles an hour as she started off. The operator ^aid he was going at 

i 

two miles an hour. At ten miles an hour, she is going fifteen feet a sec- 

i 

ond, she is way out here, and this accident would not h^ve occurred if the 
jury believes that what Mrs. Whelan says is the truth. Now, that is some¬ 
thing that the triers of the facts must decide. 

j 

If she was starting off at ten miles an hour, and he was going at 
two miles an hour, he had sufficient time to bring his (^ 2 iT or bus to a stop 
in such a manner as not to cause a sudden jolt or sudden application, which 
was the proximate cause of her injuries. So the question of the highest de- 

I 

gree of care, irrespective of what doctrine Your Honoj: considers, based 
upon the fact itself, under the Irving versus Sweeney c^e in the Supreme 
Court of the United States, if it is more than a scintilli of evidence that the 
plaintiff has made out as to both defendants, it becomes a question of fact 
Trio which must be submitted to the jury. I 

There is a contradiction here as to how the accijient happened. If 
the defendant the Capital Transit Company was not a carrier, if Mrs. 

I 

Loketch was riding in my cai* or Your Honor’s car, I ^ay to you under 

I 

those circumstances Your Honor may under these circ^umstances direct 
a verdict, but charged as he is with the highest degre^ of care at this 

I 

very busy intersection, knowing that cars may make 4 right turn, even 
though improperly, he should have operated the bus ii| such a fashion that 
he would not have to bring his bus to a sudden stop. I 
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Now, the Maskey case, I think, was later overruled by the Cole case, 
which makes it a question of fact to go to the jury, and that is exactly the 
position this plaintiff is in. She was free of any blame. She was in their 
care, and in the exercise of the highest degree of care in the carriage of 
her as a passenger, before he started off, he should have been sure that 
he could proceed across 16th Street without contacting anybody or without 
having to apply the brakes in such a fashion that it would throw the passen¬ 
gers and cause them harm. 

MR. CONNOLLY: May I respond to that. Your Honor? 

THE COURT: Yes. 

MR. CONNOLLY: Mr. Bulman, I think, would have a common car- 
Tr 11 rier an insurer. According to him the carrier must anticipate any 
movement, no matter how violent, unexpected, or abrupt, and if the driver 
does not anticipate that, he is held liable to the passenger. That is not the 
law. 

It is the highest degree of care, that is true, and as the Coiirt said in 
the Hecht Company versus Jacobsen, even that language is no longer ap¬ 
propriate, but it is reasonable care under all the circumstances. 

Now, what were the circumstances ? I am frank to say to Your Honor 
that I think this argument that Mr. Bulman jiist posed is well nigh ridicu¬ 
lous. If she is a few feet in back of the front of that bus, I donH think — 
and she said furthermore, that the front of her car was just behind the 
operator. I don’t think that the operator would have to turn back in his 
seat and look out to his left to see if the cars on his left, on K Street and 
16th Street in Washington, D. C., are going to be timorous enough, going 
to be daring enough, perhaps is a better word, to sweep out across the 
front of the bus. 

I don’t think the driver, even the driver of a common carrier has to 
do that sort of thing. Furthernlore, Your Honor, if he did look out to the 
left and did see a blinking signal light on the lower right hand side of that 
lady’s car, how many of us see those blinking lights coming down the high¬ 
way, where people knock those signal lights on and they are unconscious of 
Tr 12 the fact that they are on, and even if the man did see the light, I 
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don’t think he would have to believe that that woman wds going to attempt 

I 

to make a left turn — at least, a right turn across the | path of the bus. 

i 

Perhaps she would signal the cars behind her that whe^ the bus got out 
of the way she would try to ease slowly behind the bus to make a right turn. 
But what happened ? ! 

The bus starts off slowly, there is no dispute about that. There are 
variations in this lady’s speed from two to ten miles ap hour, but Mr. Bui- 

I 

man would have the accident happen out there. The aticident didn’t happen 

I 

out there. | 

I 

Both Mrs. Whelan and the bus operator place th^ accident happening 
right on that wester most crosswalk line, which meani^ that the bus didn’t 
go more than ten feet and Mrs. Whelan not more than jfifteen or twenty 
feet before this accident happened. So it happened in ^ fraction of a second. 

i 

Now, is the Court to impose an obligation on th^ part of the operator 
of the bus that he should act instantaneously ? Obviouj^ly not. We know 
what reaction time is. Even if he saw the car at the very earliest oppor¬ 
tunity, the evidence in this case shows that he did see| it at the very ear¬ 
liest opportunity, because he brought his bus to a sto^ within a matter of 
ten feet. I 

I 

There is no evidence in this record at aU, unless you would make 
a person an insurer, that there is any violation of dud care. 

Tr 13 The accident did not happen out there. Several seconds did not 

i 

elapse to allow the lady to get out there. The lady only went fifteen feet 

! 

and the bus ten feet under the version of the facts moi^t favorable to the 
plaintiff. Under the bus operator’s theory, the private automobile was 
about a half a foot ahead of the bus, in which event th^ private automobile 

went only nine feet, and as I say, the further point thit Mr. Bulman is 

i 

making is that there is an obligation on the part of the driver to turn 
around and look out to his left rear to see a blinking front signal light 
on this car. I think that is preposterous. | 

Even if he did see it, I don’t think he would be (jrharged with knowledge 
that this woman was going to try to swerve around in {front of that bus. 

Thank you. Your Honor. | 
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Tr 15 THE COURT: Well, gentlemen, as I understand this doctrine, it 

is usually applied when a plaintiff is without information as to what caused 
the injury complained of, and in such case, by the application of the doc¬ 
trine, the jury is permitted in their discretion to draw inferences that 
the defendant is guilty of negligence, and that usually requires or should 
require a defendant to come forward and e:q>lain. 

We do not have that kind of case here. This plaintiff says she is re¬ 
lying on the doctrine of res ipso loquitur, and the next thing she does is 
to bring on witnesses that e:q)lain now it happened, and the explanation 
offered by plaintiffs witnesses is entirely inconsistent with any inference 
that the Court might authorize the jury to draw holding that Capital Tran¬ 
sit was guilty of negligence. 

Tr 16 Now, I have seen this question coming from afar. As soon as I 

picked up the papers I realized that we were going to have a question here 
before long, and I am fully convinced that this is not the kind of case where 
a Court should permit the jury to apply the doctrine of res ipso loquitur. 
That in my view I have no choice in the matter except to grant the motion 
for the defendant Capital Transit Company. 

MR. BULMAN: Your Honor, I realize I relied on two theories here, 

I relied on res ipso loquitur and also relied on negligence. 

THE COURT: You haven’t pointed out any negligence as far as I can 

see. 

MR. BULMAN: Well, that is why, when I arose to argue the motion, 

I said to Your Honor, insofar as res ipso loquitur is concerned, that theory 
wasn’t being invoked by me at this time because I have a violation of the 
highest degree or care by reason of the evidence. Insofar as the defen¬ 
dant Whelan is concerned, we cannot rely on res ipso loquitur because the 
law does not entitle me to rely on that doctrine as against her, but imder 
the Jackson case I can rely on res ipso loquitur as against the Capital 
Transit Company. 

By putting on contrary versions as to how the accident happened, I 
drop my doctrine of res ipso loquitur and say to Your Honor that based 
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upon the version of Mrs. Whelan, and based upon what ehe said that her 
light was flicking, and based upon his statement that he | could, after he 
Tr 17 saw the light he could not start out and endanger ijiis passenger with 
whom he was charged with the highest degree of care. I 

Now, do I take it Your Honor to rule that there is| no scintilla of 

i 

evidence in this case that would charge the Capital Traijisit Company with 
the violation of the highest degree of care ? 

THE COURT: I have ruled that you have failed td make out a case 

I 

in that regard to the jury. | 

MR. BULMAN: Sir? j 

THE COURT: You have failed to make out a casJ of that kind to take 

I 

your case to the jury. | 

MR. BULMAN: I wanted that specifically vinderstood, that I didn’t 
prove the highest degree of care insofar as the jury is poncerned against 

the Capital Transit Company. ! 

i 

MR. CONNOLLY: I don’t know how Your Honor tan rule any more 
carefully. ! 

THE COURT: You have withdrawn that rather lajely in the game but 
that perhaps takes it out of the case for further consideration. 

j 

MR. BULMAN: I understand that imder the law | am entitled to go 

I 

on both theories, both negligence and res ipso loquitur j 

THE COURT: But you are just now telling me th^ you were with- 

i 

drawing your — j 

j 

Trl8 MR. BULMAN: No, I am not withdrawing. I wa^ merely withdraw¬ 
ing for purpose of the motion. I was arguing the position of the violation 
of the highest degree of care. | 

Now, I don’t think that the fact that we put on prdof as to the operation 
by the operator removes the case of res ipso loquitur ^rom the position of 
the plaintiff. i 

i 

THE COURT: Well, the Court thinks that you have failed to make out 
a case which would support a verdict and judgment against the Capital 

i 

Transit Company. I 

* 4c 4c j 4c 4c 
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'Tr 21 Washington, D. C. 

Monday, November 14, 1955. 

♦ * ♦ ♦ ♦ ♦ 

Tr 24 THE COURT: Let me say to the jury that the Court has found that 
the plaintiff has failed to make out a case against the Capital Transit 
Company which would support a verdict and judgm^t of the plaintiff 
against that defendant, and so presently I will ask you to stand and upon 

I 

my responsibility and at the direction of the Court to find a verdict for 
the defendant Capital Transit Company. When that has been done the 
case will proceed against the other defendant Dorethy E. Whalen. 

* 4c ^ 3(c 4c 
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( 1 ) 


QUESTIONS PRESENTED 


1. Is such foresight required of a bus diliver as to 

1 

charge him with knowledge that a vehicle stopped beside 

him at a traffic signal to his left will accelerate on the 

1 

change of light and make a right turn across thp path of 
the bus from the improper lane? | 

2. Is a passenger on a bus involved in ajcollision 

1 

entitled to have her case submitted to the jury iinder the 
doctrine of res ipsa loquitur when the undisputed testimony 

i 

of both drivers called by the plaintiff clearly establishes 
that the sole cause of the collision was the negligence of a 

i 

motorist who suddenly made a right turn from a stopped 

j 

position in the left lane across the path of the bus. 
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COUNTERSTATEMENT OF THE CAsis 

I 

i 

I 

Plaintiff was a passenger on a Capital Transit b|is and sustained 
injuries when she was thrown down by reason of a sudjien stop which the 
bus was required to make to prevent a more serious (jollision with an 
automobile making an unexpected and illegal turn across the path of the 
bus. (J.A. 1, 2, 4, 9, 10, 17, 18, 21). 

The bus was operated in a westerly direction al0ng K Street in the 

i 

curb lane. (J.A. 8, 9, 15, 16, 20) It stopped at the bdge of the east 

I 

crosswalk of 16th Street in obedience to a traffic sign^. (J.A. 15, 16) 
While it was standing there an automobile also operated in a westerly 
direction along K Street, by one Dorothy E. Whalen, stopped for the same 
signal beside the bus in the left lane. (J.A. 8, 9, 16)|. When the signal 
changed, permitting the flow of west-bound traffic, tlje bus started as 
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did the Whalen automobile. (J.A. 9, 13, 14, 16, 17, 20). Before the 
bus had crossed the width of the east crosswalk the Whalen car had at¬ 
tempted a right hand turn from the wrong lane across the front of the 
bus. (J.A. 9, 10, 11, 17, 18, 19, 21, 22). The operator of the bus, 
acting on the impulse stimulated by this erratic maneuver on the part 
of the Whalen car and desirous of avoiding a more serious collision, 
sharply applied his brakes. This action caused the plaintiff to fall. 

(J.A. 18, 21). 

Plaintiff brought suit against both Capital Transit and Dorothy E. 
Whalen. (J.A. 1). The plaintiff possessed no personal knowledge of the 
facts of the accident. Plaintiff^s pretrial statement asserted several 
grounds of specific negligence on the part of each defendant. (J.A. 4). 
The plaintiff in addition expressed the intention to rely on the doctrine 
of res ipsa loquitur as to Capital Transit. (J.A. 4). 

At the trial, instead of proving merely her status, the facts of the 
collision and her injuries, plaintiff called both the operator of the bus, 
Joseph E. Fritter, and the operator of the automobile, Dorothy E. 
Whalen. (J.A. 7, 14). Their testimony as to how the accident occurred 
substantially agreed and unquestionably proved that any negligence in¬ 
volved was solely that of Dorothy E. Whalen. 

The testimony showed that there are two lanes for west bound traf¬ 
fic along K Street at its intersection with 16th Street, N.W. There is 
also a service lane on the north side of K Street which principally serves 
the Statler Hotel at this location. (J.A. 9, 20). This lane is not here in¬ 
volved. 

The time of the accident was approximately mid-day on March 11, 
1953. (J.A. 1, 4, 7, 8, 15). A police officer was stationed at the inter¬ 
section of 16th and K Streets and observed the accident. Observing Mrs. 
Whalen, he blew his whistle and waved her to the side. In response to 
his reprimand for making such an illegal turn, **she said that she had 
been driving for 25 years and didn't know she couldn't do that. " (J.A. 

12, 19). 
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The details of the accident disclose that the bus! had stopped at a 
bus stop on the island, opposite the Statler Hotel betWeen the service 

i 

lane and the traveled portion of K Street, approximately 64 feet from the 
corner. (J.A. 15). After loading passengers, the bus pulled straight 

I 

down to the near line of the east crosswalk of 16th an^ there stopped 

I 

in obedience to a traffic signal. (J.A. 15). A 1949 oi[ 1950 De Soto 

i 

operated by Mrs. Whalen pulled alongside the bus an^ likewise stopped. 
(J.A. 7, 8, 9). There was some dispute in the testinjiony as to the 
precise location of the automobile in relation to the bus. The operator 
testified ’Tt was either parallel or a little ahead of mfe^* (J.A. IQ; "the 
bumper of that car was a little ahead of the bumper of the bus .... I 
judge around five or six inches. I don’t know exactly| I didn’t measure 
that.’’(J.A. 20). I 

j 

Mrs, Whalen testified that the bus, "was adjacent to my car (to the 
right). We were both parallel. ’’ (J.A. 9). "I was a kittle behind him. ” 

i 

(J.A. 11). She also testified that the right side of he^ vehicle was 

i 

"approximately five or six feet from the left side of t^e bus. ’’ (J.A. 10). 
The operator on the other hand said this distance was not "over a couple 
of inches.’’(J.A. 16). 

I 

I 

The regular route of this bus was directly west [along K Street. 
(J.A. 14). 

Mrs. Whalen intended to make a right hand turii from the improper 

I 

lane of K Street. She thought the bus would be turning. "I took for 

I 

granted he was going to turn the same direction I wa^. ’’ (J.A. 12). The 
only indication she had, so she testified, was that sh^ observed the wheel 

I 

of the bus turn slightly left. (J.A. 12). By wheel shd meant "steering 
wheel. " (J.A. 13). Although she was in a closed car in its customary 
operator’s seat and the bus driver and the steering wheel were consid- 

i 

erably elevated to her right, the question was directly put to her: 
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”Q. Did you see him making a right turn?” 

”A. Well, I saw the wheel in action. They have 
to come out a little. They have to swing left to come 
out a little before they start to turn right. ” (J. A. 12). 

On this slight information, if true, Mrs. Whalen applied her imagination, 
without pausing to observe whether this slight degree left was to simply 
remove the wheel from the curb or to correct the alignment of the front 
wheels. She accelerated on the change of the traffic signal and turned 
right, across the path of the bus. (J.A. 9). 

With the change of the lights the operator of the bus started slowly 
at a speed between two and three miles an hour. (J.A. 17, 18). Before 
he had traveled over two to three feet, the Whalen car "cut in front of 
me, I took my foot off the gas pedal, hit the brake and stopped the bus. ” 
(J.A. 18). Both vehicles had started together or with the bus slightly 
before the car. (J.A. 14, 16). The turn was so sharp that the right 
rear fender of the automobile came into contact with the left front cor¬ 
ner of the bus. She had not completed her turn (J.A. 10), ^We didn’t 
get very far out” from the point of starting. ”I wasn’t half way around. ” 
(J.A. 13). "I wasn’t out into 16th Street. ” (J.A. 9). The bus operator 
testified that the point of impact was the west line of the east crosswalk, 
’’not quite a foot from the second white line. ” (J.A. 21, 22). The bus 
was five to eight feet beyond the end of the island, from whence the bus 
had started. (J.A. 20). Thus, it is apparent from the version of both 
drivers involved in the accident that Mrs. Whalen started her automo¬ 
bile at the same time as the bus or a little thereafter and turned right 
from an improper lane across the front of the bus and accomplished this 
maneuver so quickly that the collision occurred before the bus could 
travel the width of the east crosswalk. 

The bus operator did not observe Mrs. Whalen give any indication 
of her intention to turn. (J.A. 17). She testified that the only signal she 
gave was to activate her electric turn signals, a blinking light on the front 
and rear of her vehicle. (J.A. 9, 10). The location of the front light was 
not described, nor was its size or character. 
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At the conclusion of this testimony Capital Transit’s motion for a 
directed verdict was granted, following which Mrs. Wl^len’s insurance 

I 

carrier settled with the plaintiff. Plaintiff then took th^s appeal. (J. A. 

32, 7) (Appellant's Brief 2). j 

I 

i 

j 

SUMMARY OF ARGUMENT 

I 

I. 

Plaintiff in her case in chief called the drivers ot both participating 

vehicles to the stand to elicit from them detailed and comprehensive ac- 

i 

counts of the collision in which the plaintiff was injured!. The testimony 
of both drivers was consistent in all material respects^ save perhaps 

i 

one, to which plaintiff strives to infuse substance. j 

I 

i 

Appellee's bus stopped for a traffic light, while Westbound on K 
Street, at the east edge of the east crosswalk of 16th Street, before the 

I 

Whalen automobile arrived and stopped in the lane to i^ left. The only 

i 

difference between the accounts of the drivers is derived from Mrs. 
Whalen's recollection that the front of her car was stopped a "little" or 

I 

"slightly" behind the bus driver and his recollection th^t the front of the 
automobile was five or six inches in front of the bus. | 

As the vehicles awaited the favorable signal, the bus operator in¬ 
tended to proceed on his assigned route west on K Street, but Mrs. Whalen 
believed that the bus would turn right, so that she couid immediately turn 
right herself, even though she was in a left hand lane and a west bound 
bus was poised to her right. Mrs. Whalen, operating under her mistaken 

I 

understanding of the bus route, gave no signal for her Iturn, except to 

I 

activate the electric turn signals on the front and reari of her automobile. 
She presumed that the bus driver could have seen the iront signal, if he 
turned around and looked down and to his left. The bu^ driver denied that 
he could see this signal, which was never located or described, because 

i 

the front of the automobile was in front of him. 

When the light turned green, both vehicles proceeded forward, with 

i 

the automobile accelerating faster than the bus and tui^ning into its path. 
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The bus driver, after starting on the edge of the crosswalk, was cut 
off by the car and compelled to apply his brakes to minimize the colli- 
Sion between his left front and the automobile’s ri^it rear fender at the 
western edge of the east crosswalk. 

Plaintiff does not challenge the conduct of the operator of the bus 
after he found himself unpredictably imperilled by the illegal maneuver 
of the automobile and forced to act to minimize a collision within the 
confines of the crosswalk lines. From the complete, detailed and bi¬ 
lateral account of the operator’s conduct that is spread upon the record, 
plaintiff has salvaged one suggestion upon v^ich she contends that there 
was evidence of the appellee’s negligence. She argues that he should have 
turned, looked to his left and down and noticed that there was a blinking 
light on the front of Mrs. Whalen’s automobile and thereby anticipated 
that she would invade his path by attempting a right hand turn without re¬ 
gard for the presence of the bus. This contention, which was made for 
the first time after the evidence had conclusively exculpated the bus 
driver, cannot be urged with a serious purpose. 

n. 

Having conclusively disproved that the appellee was guilty of negli¬ 
gence, plaintiff nevertheless asserts that she is entitled to an inference 
of that negligence under principles of res ipsa loquitur. She contends that 
since she could have relied upon that doctrine by proving merely her pas¬ 
senger status and the collision, the permissible inference of the doctrine 
persists even after she has exculpated appellee’s driver by overwhelming 
evidence. This is not a correct proposition of law. Washington, Marl¬ 
boro & Annapolis Motor Lines v. Maske, 89U. S. App. D.C. 36, 190 


F. 2d 621 (1951). 


ARGUMENT 


THERE WAS NO SUBSTANTIAL EVIDENCE!OF 
NEGLIGENCE ON THE PART OF THE BUS DRIVER 

I 

i 

The description of the accident here involved as detailed by both 
operators is not in dispute on any material matter. Tpe record obviously 

I 

establishes that Dorothy E. Whalen, due to an unfounded and erroneous 

I 

assumption, made a right turn from an improper lanejacross the path of 

I 

appellee’s bus in such a sharp, abrupt and unpredictal^lemanner as to un¬ 
questionably convict her of negligence in the operation of her vehicle. 

Since this accident occurred after both vehicles had started but be¬ 
fore the bus could traverse the east crosswalk of 16th Street, there is no 
basis for convicting the operator of negligence in the operation of his 
vehicle after the illegal turn commenced. Appellant Has not made any 

i 

such contention. The testimony of both drivers establishes that the colli¬ 
sion took place a very short distance from the place vjhere they started. 

I 

The bus had not gone more than a few feet before Dorbthy Whalen’s 

maneuver required him to sharply apply his brakes, pe was in a proper 

i 

operating lane of K Street. He had a clear right to cross 16th Street on 
a proper signal. His rate of acceleration from the stop, namely two to 
three miles per hour, was certainly a normal and re^onable one. 

I 

Plaintiff does not contend and indeed there can li)e no contention that 

I 

the bus could have been stopped sooner or more gradually. Plaintiff more¬ 
over does not urge that the bus operator could have observed the maneuver 
of the Whalen car any sooner than he did. The evidence shows that both 
vehicles started together or that the bus started ahea^ of the Whalen car. 

I 

The operator observed the start of the Whalen turn after having gone only 

a few feet. ! 

[ 

The plaintiff is forced to make the incredulous |:ontention that the 
bus operator should have observed the turn signals iii operation on the 
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Whalen vehicle and not proceeded until Mrs. Whalen had safely cleared 
the path of the bus. 

Although a common carrier is held to a duty to exercise the highest 
degree of care toward its passengers, consistent with the practical op¬ 
eration of its business, it seems not unwarranted in the face of the plain¬ 
tiff^ s contention, to point out that this Court has on repeated occasions 
stated that a common carrier is not an insurer. Pennsylvania R.R. Co. 

V. Pomeroy , U.S. App. D.C., No. 12912, decided November 15, 1956; 
Hecht Co. V. Jacobsen , 86 U.S. App. D.C. 81, 180 F.2d 13 (1950). 

If this contention is examined within the framework of the evidence 
adduced by the plaintiff, its absurdity is manifest. Although the signal 
lights of the Whalen car are not described as to location, size or azimuth 
of visibility, common experience teaches us that they are usually located 
on the rear of a car and are installed somewhere in the grill. Except in 
the more recent models, they are not large. 

Consider the position of the vehicles. If the front of the two vehi¬ 
cles were abreast of one another or, as testified to by the bus operator, 
the Whalen vehicle was slightly ahead of the front of the bus (J. A. 16, 17, 
20), it would be physically impossible for the bus operator to observe, in 
daylight, a small blinking light on either the front or rear of the Whalen 
car. If the vehicles were positioned as testified to by Mrs. Whalen, so 
that the Whalen car was slightly behind the operator's seat (J. A. 11, 12, 
13), the plaintiff’s contention would impose a duty on the part of the op¬ 
erator to turn his vision from ahead so as to look to his left, behind and 
down and to there observe the little blinking light. It would then impose 
the further duty upon the operator, having seen the light, and having seen 
a woman driver, to conclude - r - not that the right turn signal was er¬ 
roneously in operation, or that it really signalled a left turn, or that she 
would wait until the curb lane was clear before violating the traffic regu¬ 
lations, -but that indeed such a little blinking light indicated that 

here was a determined woman who was going to rapidly accelerate her 
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vehicle at the earliest opportunity and attempt a right turn from the left 

i 

lane across the path of the bus-all in the presencej of a police officer. 

Such omniscience should be reserved for a more angelic breed than bus 
operators. | 

This contention was first advanced by the plainti^ at a desperate 
moment in the trial. (J. A. 26). It was never conceived earlier, as the 
pretrial allegations demonstrate. (J.A. 4). Appellee Cannot believe it 

is now advanced with a serious purpose. I 

j 

The bus operator had not travelled more than a tew feet when he 
observed the turning movement of the Whalen vehicle. He "took [his] 

foot off the gas pedal, hit the brake and stopped the bus. " (J.A. 18). 

i 

The slight collision occurred, according to Mrs. Whalen: "I wouldn't 
know as to feet, but we didn’t get very far out." (J. A.j 10). The operator 

i 

said the bus stopped about a foot from the west line ot the east crosswalk 
(J.A. 21, 22); that it was "5 to 8 feet" from the end oi the island. (J.A. 

I 

22). Obviously therefore the brakes were suddenly ai^plied in the briefest 
instant after the bus started and after Mrs. Whalen commenced her turn. 
There is no room in which to charge the operator witii negligence after 

I 

the emergency arose. | 

Nor are the facts here like those in Cole v. Caijital Transit Co. , 

90 U.S. App. D.C. 289, 195 F.2d 568 (1952) andwatiams v. Capital 

— -t — ■ — 

Transit Co. , 94 U.S. App. D.C. 221, 215 F. 2d 487i(1954). The ques- 
tion here is not how the operator happened to become j involved in the 
emergency since the emergency instantly developed ^ter the bus was 

put in motion and was created by nothing done or left {undone by the opera- 

i 

tor save his failure to observe the turn signal behind {him as contended 
by the plaintiff. This case does not involve vehicles Approaching from 

j 

afar on a collision course like Williams when there time to observe, 

I 

reflect and act. This is a case where the operator i^ suddenly confronted 
with the most erratic and unpredictable conduct of a tootorist, where his 
operation of the bus did not influence the result. Thijs is the sudden in¬ 
cursion of a vehicle into the path of a bus which is aiialogous to Washington , 
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Marlboro & Annapolis Motor Lines v . Maske, 89 U.S. App. D*C. 36, 

190 F.2d 621 (1951). 

n. 

HAVING CONCLUSIVELY PROVED THAT HER 
INJURIES WERE THE RESULT OF THE SOLE 
NEGLIGENCE OF THE MOTORIST, APPELLANT 
WAS NOT ENTITLED TO AN INFERENCE OF 
APPELLEE ^S NEGLIGENCE 

The main thrust of plaintiff’s brief argues that once she has proven 
the bare operative facts necessary to invoke the doctrine of res ipsa 
loquitur, namely her passenger status on a carrier’s vehicle involved 
in a collision, she is entitled to!have her claim submitted to a jury de¬ 
spite whatever evidence is adduced to rebut the inference of negligence 
arising from the doctrine. She contends here that even though the sub¬ 
stantially uncontradicted testimony which she produced exculpates the 
defendant’s operator from fault the jury is still entitled to infer that the 
collision resulted partially from his negligence. 

It is the appellee’s position, however, that when a collision, involv¬ 
ing a carrier’s vehicle, is clearly and overwhelmingly shown to be the 
sole responsibility of the other vehicle, the inference of the carrier’s 
negligence is no longer permissible and the decision as to it must be 
one of law for the Court. 

The evidence tending to exonerate the carrier in some cases may 
not be so clear as to require the direction of a verdict. Cole v . Capital 
Transit Co ., 90 U.S. App. D.C. 289, 195 F. 2d 568 (1952); Williams 
V. Capital Transit Co. , 94 U.S. App. D.C. 221, 215 F.2d 487 (1954). 

In others it may so appear. Washington, Marlboro & Annapolis Motor 
Lines v. Maske , 89 U.S. App. D.C. 36, 190 F.2d 621 (1951). Each case 
must be largely decided on its own facts. Williams v. Capital Transit 
Co. , supra. 

As we have seen the totality of proof in the record when the trial 
court directed a verdict for the appellee demonstrated, without substantial 
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contradiction, that the cause of plaintiff’s fall was a siudden stop neces¬ 
sitated by the unpredictable illegal turning maneuver |)f the Whalen vehi¬ 
cle. What has been said in I, supra , need not be repeated save to say 
that the proof here calls for the application of Maske, j not Cole and 
Williams . A close analysis of the development of thijs case demon¬ 
strates that the doctrine of res ipsa loquitur was not Available to save 
the plaintiff from having a verdict directed against het as to Capital 

Transit. She had succeeded instead in fixing liabilityj upon Mrs. Whalen. 

! 

Had the plaintiff proved only that she was injured while a passenger 

I 

on appellee’s bus when it was in a collision, she would have been entitled 

I 

I 

to a denial of appellee’s motion for a directed verdic^ at the close of her 

! 

case. At that posture she would have proved a case yithin the doctrine 

I 

of res ipsa loquitur. Capital Transit Co . v. Jackson ^ 80U.S. App. 

D.C. 162, 149 F.2d 839 (1945). | 

i 

I 

Since she was prosecuting an action against both the appellee and 
a motorist, as to whom it was encumbent upon her toj prove specific acts 
of negligence, she went beyond the minimal proof tha^ would support a 
permissive inference against appellee and,in an effort to hold both,called 
the participating drivers to the stand to elicit from them detailed accounts 
of the events and circumstances pertinent to the collision. Had this ex¬ 
planation of the accident not exonerated the appellee’^ driver from fault, 
it would have required a jury disposition of that issue and a denial of 
appellee’s motion. Williams v. Capital Transit Co., supra; Cole v. Capi- 
tal Transit Co., supra. I 

I 

I 

But, appellant’s bilateral and comprehensive p|:oof of the events 
that culminated in the collision was devoid of evidence of appellee’s negli¬ 
gence and thus justified a directed verdict in appellee’s favor at its close. 
Washington, Marlboro & Annapolis Motor Lines v. lAaske , supra . 

Had appellant confined herself to the proof required by Jackson , 
supra , she would have overcome appellee’s motion, |)ut subjected her¬ 
self to certain defeat on a similar motion by Mrs. Whalen. She elected 

I 


to produce overwhelming evidence of that defendant's fault and received 
compensation for her injuries from that source. 

Having enjoyed that success, she would now have the significance of 
that proof eradicated and this case returned to the posture of the proof in 
Jackson , supra. Essentially she urges that she be accorded a permissive 
inference of an ultimate fact that she has conclusively disproven. To 
justify this argument she relies upon the doctrine of res ipsa loquitur. 

Her position is not well taken. 

Res ipsa no longer is applicable to this litigation. It "is permissibly 
applied when the facts which plaintiff proves are sufficient to sustain an 
inference of negligence, although evidence directly establishing the negli¬ 
gent act is not available. Here the evidence discloses fully the nature of 
the acts alleged to be negligent and as we have said in the absence of evi¬ 
dence to the contrary, they present no reasonable basis for inferring 
negligence. " Hohenthal v. Smith , 72 App. D.C. 343, 114 F.2d 494 (1940). 

Appellant's asserted right to recovery "depends upon the existence 
of a particular fact which must be inferred from proven facts, and this 
is not permissible in the face of the positive and otherwise uncontradicted 
testimony of unimpeached witnesses consistent with the facts actually 
proved, from which testimony it affirmatively appears that the fact sought 
to be inferred did not exist. " Pennsylvania R. R. Co. v. Chamberlain, 

288 U.S. 333 (1933). 

Res ipsa loquitur is not evidence. Of itself it is not probative. 
"[T]he phrase is nothing but a picturesque way of describing a balance 
of probability on a question of fact on which little evidence either way 
has been presented." Washington Loan & Trust Co . v. Hickey , 78 U.S. 
App. D.C. 59, 137 F.2nd 677 (1943); Pomeroy v. Pennsylvania R.R. Co ., 
96 U.S. App. D.C. 128, 223 F.2d 593 (1955). 

The doctrine has no more efficacy than the facts which permit its 
invocation. The phrase Itself is merely descriptive of circumstantial 
proof from which a probability of negligence may be inferred. It is, 
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’’merely a short way of saying that the circumstances kttendant upon an 

i 

accident are themselves of such a character as to justify a jury in infer¬ 
ring negligence as a cause of that accident. ” Kohner y. Capital Transit 
Co., 22 App. D.C. 494 (1903). ’»(It) means that the facts of the occur¬ 

rence warrant the inference of negligence, not that they compel such an 

inference.” Sweeney v . Erving , 228 U.S. 233 (1913).i 

I 

Once the cause of the collision is established to ^ve been the sole 
fault of the autoist, reasonable men cannot say that it Was probably the 
fault of the bus operator. Otherwise, every suit by ah injured passenger 
against a common carrier would warrant jury consideration although the 
carrier’s lack of negligence clearly appears from the proof. This Court 

i 

has held to the contrary. Washington, Marlboro, & Ainnapolis Motor 


Lines v . Maske, supra . This Court in Williams v. Ckpital Transit Co ., 

supra , said: | 

”Of course, it may sometimes happen that k plaintiff’s 
case in chief is so weak as to show clearly that there 
was no negligence on the part of the defendant and no 
room for res ipsa loquitur ; in that event, a'directed 
verdict for the defendant is proper. Cf. Washington, 

Marlboro & Annapolis Motor Lines v. Masl^e” 

A customer who is thrown when a store elevatoi* stops suddenly is 
on that proof alone entitled to go to the jury under res ipsa loquitur. But 
if uncontradicted and unimpeached proof shows that tlie sudden stop was 

I 

I 

occasioned by a bolt of lightning that struck the power utility company’s 
plant, which supplied current to the store, it could nd longer be inferred 


that the sudden stop was probably due to the store owner’s negligence. 
Jurymen cannot, without being arbitrary, disregard (pertain proof of 
non-negligence and predicate liability upon a latin phrase that is no 
longer an appropriate description of the occurrence ih question. 


I 

Res ipsa loquitur does not raise a presumption bf negligence in this 
jurisdiction. Martin v. United States , 96 U.S. App. D.C. 294, 225 F.2d 
945 (1955); Capital Transit Co. v. Jackson , supra . It does not have the 
force of a presumption to control the result in the absence of rebuttal. 
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Sweeney v. Erving , supra ; Underwood v. Capital Transit Co. , 87 U.S. 
App. D.C. 68, 183 F.2d 822 (1950). Yet even if it had the greater force 
of a presumption, it would not possess the evidentiary quality that appel¬ 
lant ascribes to it in contending that it is sufficient to support a verdict 
against the abundant and undisputed proof contrary of the presumed fact. 
The Supreme Court, in speaking of a presumption in Del Vecchio v. 
Bowers , 296 U.S. 280 (1935), said: 

"It never had and cannot acquire the attribute of evi¬ 
dence in the claimant’s favor. Its only office is to 
control the result where there is an entire lack of 
competent evidence." 

Similarly, this Court has said of the presumption of consent arising 

from the operation of a motor vehicle: 

"This presumption continues until there is credible 
evidence to the contrary, and ceases when there is 
uncontradicted proof that the automobile was not at 
the time being used with the owner’s consent. ’’ 

Rosenberg v. Murray, 73 App. D.C. 67, 116 F. 2d 
552 (1940). 

"When substantial evidence contrary to a presump¬ 
tion is introduced, the underlying facts that originally 
raised the presumption may or may not retain some 
degree of probative force as evidence but they no 
longer have any artificial or technical force; in other 
words, ’the presumption falls out of the case. It 
never had and cannot acquire the attribute of evi¬ 
dence in the claimant’s favor. Its only office is to 
control the result where there is an entire lack of 
competent evidence. ’ ’’ Harlem Taxicab Ass’n. v. 

Nemesh, 89 U.S. App. D.C. 123, idl F. 2d 459 
(1951). 

A fortiori, a permissible inference of negligence from a res ipsa 
loquitur situation must fall before uncontradicted proof that the fact to 
be inferred did not exist. 

In Gray v. Baltimore & O. R. Co. , 24 F. 2d 671 (7th Cir., 1928); 
the Court after defining res ipsa loquitur within the decision of the Su¬ 
preme Court in Sweeney v. Erving , supra , considered this question in 
the light of an injury to a passenger when one of the defendant’s trains 
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T 

i 

I 


ran an open switch, which uncontested evidence showec^ had been thrown 

by a tramp. That court, in an illuminating opinion, he^d that the inference 

arising from the passenger’s injury could not persist ajfter the dispositive 

exculpating explanation of the accident. | 

”If we should hold, under the facts of this c^se, that 
on the theory of res ipsa loquitur the case n^ust go to 
the jury, such a holding would not be in hari^ony with 
Small V. Lamborn, 267 U. S. 248, 45 S. Ct. I 300, 

69 L. Ed. 597. ” i 

I 

The explanation of the accident in the Gray case, like the proof 

I 

below demonstrated the exclusive fault of one other thin the appellee. 

Upon such proof, res ipsa loquitur is no longer applicible. Reasonable 

i 

men cannot infer that a defendant was probably negligent v^en all the 
evidence before them disproves such negligence. 


CONCLUSION I 

The District Court properly directed a verdict ik appellee’s favor 

because plaintiff’s proof conclusively exonerated the lius driver from fault 

i 

and the permissible inference of res ipsa loquitur wa4 overwhelmingly 
rebutted by the plaintiff’s own proof. I 

Respectfully sub^iitted, 

j 

PAUL R. CONN<i)LLy 
FRANCIS L. CApEY, JR. 

810 Colorado Bqbding 
Washington 5, I^. C. 


Attorneys 
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FOR THE DISTRICT OF COLUMBIA 


PETITION OF APPELLEE FOR REHEARING BY THE COURT 
EN BANC OR IN THE ALTERNATIVE BY THE DECPpiNG PANEL 

i 

I 

To the Honorable Chief Judge and Circuit Judges ! 
of the United States Court of Appeals for 
the District of Columbia Circuit: 

The appellee, through its attorneys, hereby petitions and moves 

i 

the Court to order a rehearing by the Court en banc o^ in the alternative 
by the deciding division. As reason therefor appelle^ says that the 
opinion of the majority of the deciding division, rendered July 3, 1957, 
demonstrates beyond doubt that the Court's decision 1$ predicated upon 
patent mistake as to the facts in evidence as a result of which the 
Court has inadvertently imposed a duty upon a commcjn carrier that is 
impossible to discharge. ! 


2 


The facts of the accident out of which this action arises are 
simple and undisputed. The plaiintiff was a passenger on appellee's bus 
that was stopped for a red light, westbound on K Street, N. W., at the 
eastern edge of a crosswalk at 16th Street. The bus was stopped next 
to the curb when an automobile, driven by Dorothy E. Whalen, pulled 
next to it and stopped on its left for the red light. When the traffic 
light changed, the bus went forward two or three feet at a speed of two 
miles per hour. At that point the automobile, which had started at a 
speed of eight to ten miles per hour, cut in front of the bus to turn right 
into 16th Street. The bus driver "hit the brakes" and stopped the bus, 
but not before it had collided with the automobile, injuring the plaintiff. 
The majority opinion accepts these facts, and they stood undisputed at 
the trial. Mrs. Whalen frankly admitted her bizarre operation of the 
automobile. She simply had taken it "for granted that [the bus] was 
going to turn the same direction I was. " (J. A. 12) The District Court 
directed a verdict for the appellees and Mrs. Whalen's insurance carrier 
settled the claim against her without presenting a defense. 

In reversing, the majority opinion of this Court held that, "even 
if the evidence established that 'the primary cause of the accident' was 
Mrs. Whalen's negligence, there remains the question whether the bus 
driver was negligent in placing his bus in a situation [of danger]. " 

This Court's decision would submit to the jury the question of "whether 
the bus driver could or should have slowed or stopped the bus sooner 
than he did." 

The majority's observations in support for this sole ground for 
reversal are: The bus had gone only two or three feet into the crosswalk 
before it was cut off, yet it "came to a halt somewhat beyond the 
pedestrian crosswalk." "At its speed of two miles per hour, it took 
the bus about one second to move that distance. At the automobile's 
rate of speed, it covered perhaps as much as ten or fifteen feet in that 
time. It would seem then that, one second after both vehicles started, 
the automobile may have already been eight to twelve feet ahead of the 
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bus and beginning to cut in front of it. The bus nevertheless continued 
on through the entire width of the crosswalk and ultiilaately collided with 

the automobile. Whether the bus driver could or shbuld have slowed or 

1 

stopped the bus sooner than he did, thereby avoidingjthe collision or 

i 

even as violent a stop as he made, would depend upo^ matters not in 
evidence — for example, the width of the crosswalk. 

I 

These observations will not survive analysis a^d the facts on which 
they are based are incorrect. The evidence rebuts the suggestion that 
the bus went beyond the crosswalk before stopping ar d that the bus driver 
had at least eight to twelve feet within which to stop before the collision. 

I 

I 

It is true that the bus had moved two or three fpet at a speed of two 
miles per hour when it was cut off by the car going eight to ten miles per 
hour. But there is no evidence that the bus did not borne to a halt until 

I 

^'somewhat beyond the pedestrian crosswalk. ’’ Thisj statement stands 

i 

alone without precedent in either the record or the contentions of the 
parties. The only testimony on this subject is that <^f the bus driver who 

i 

placed the front of the bus within the crosswalk at thb time it was stopped 

I 

after the collision (J. A. 21, 22). Indeed, all the evidence in the record 
places both the event of the collision and the subsequent stop within the 
crosswalk or east of 16th Street (J. A. 9, 10, 20, 2lj 22). The 

I 

dissenting opinion accurately summarizes this evidence by noting that, 
’The whole affair occurred within the width of a croi^swalk. ” 

The majority imply that until the width of the ck’osswalk is 
established, the distance within which the bus was stopped will be 
unknown and thus a conclusion as to whether it could or should have 
stopped sooner must abide proof of the width of the crosswalk. The 

majority can take this position only because of their Obviously mistaken 

i 

impression that the bus traveled through and beyond ihe crosswalk 
before stopping and that the record is otherwise silei|t as to a measure 
of the distance traveled by the bus. This is a critical error as the 

I 

record does establish the distance traveled by the bu$, and it does so 


without reference to the crosswalk. From the time the bus started to 
the time it stopped after the collision, the bus went five to eight feet, 
for when it was stopped for the red light it was at the end of a traffic 
island and when it stopped after the collision it was stopped five to 
eight feet beyond the end of that island (J. A. 20, 22). The significance 
of overlooking this proof, which was set out in appellee’s statement of 
the case, is great. The keystone of the majority’s decision is that 
perhaps the bus should have been stopped sooner and since we don’t 
know how far it went, this question remains open. The fact was that 
the record did dispose of this question. The bus went only five to eight 
feet in all and only two to six after the car turned in front of it. This 
evidence, of course, exculpates the bus driver from any charge that he 
should have stopped in a shorter distance, but it was ignored by the majority. 

After calculating that the automobile had gone eight to twelve feet 
more than the bus, before it cut in front of the bus, the majority again 
ignored the record and then misinterpreted the significance of the 
calculation to conclude that this lead of the car over the bus provided the 
bus with additional feet within which to stop safely. Had the bus struck 
the front of the automobile, there may have been merit in this observation 
of the majority. However, the colliding surfaces were the right rear 
fender of the car and the left front of the bus (J. A. 10). The majority 
overlooked this undisputed evidence and the obvious fact that when the 
front of the Whalen car was ten to fifteen feet into the crosswalk, the 
length of the De Soto extended behind it, so that a part of the car eight 
to twelve feet behind the front bumper was in juxtaposition with the left 
front corner of the bus at the moment Mrs. Whalen turned. This confirms 
the balance of the evidence that at the very moment Mrs. Whalen illegally 
turned into the bus’ lane, the right rear fender of her car was placed 
immediately into the path of the bus and barely ahead of it. 

With the statement of the events giving rise to this cause thus 
corrected, the ^proach of the majority opinion to this case readily dis¬ 
closes the error of the decision and the unprecedented duty it imposed 
upon the bus driver. 
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When he was cut off his bus had gone two to three feet and it was 
then no more than six feet from the place where he stopped it after the 
collision. Using the same arithmetical processes eiiployed in the 
opinion, he was then going four and four-tenths feet ijer second at three 
miles per hour. With average human reflexes it reqjuired three-fourths 
of a second for him to react to the emergency. During this time, while 
he was releasing the accelerator and applying the brapce, his bus went 

j 

three and three-tenths feet. He stopped the bus in al maximum of two 

1 

and seven-tenths feet after the brakes could have beeji first applied, yet 
this did not avoid the collision. Nothing more can b^ required of him, 

I 

for he could not avoid the inevitable. Dean v. Century Motors, Inc., 

81 U.S. App. D.C. 9, 154 F. 2d 201 (1954). 


Cole V. Capital Transit Co. , 90 U. S. App. D. C. 289, 195 F. 2d 
568 (1952), relied upon by both the majority and the dissent, and 
Williams v. Capital Transit Co. , 94 U.S. App. D.C.| 221, 215 F. 2d 
487 (1954), do not support the decision in this appeal^ In both Cole and 
Williams, there was strong evidence that an autoist had been primarily 

I 

at fault by placing a common carrier's passengers in| danger. But in 
neither of those cases was there conclusive proof tha|: the carrier's 
operator could not have apprehended the danger as it |gradually 
developed and taken timely precaution to avoid its consequences. 


Here, however, the peril was created by the aqtoist in one second 
after the vehicles were innocuously stopped, side by ^de, awaiting a 

traffic light. Within one second after they moved thd accident was 

i 

unavoidable, as demonstrated by the fact that the bus I was stopped in 
about two and one-half feet past the point where averse human reaction 

I 

would make it possible to first apply the brakes. | 

] 

i 

It seems inescapable that this case would have peen unanimously 
affirmed, had the two-judge majority appreciated the| actual posture of 
the evidence manifesting that the colliding surfaces oh the respective 
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vehicles were in great proximity at the moment of the turn and that the 
bus stopped within a distance established as no greater than six feet 
after the car turned into its path. 

It is therefore respectfully submitted that a rehearing en banc or 
before the deciding division is required to do justice. 

PAUL R. CONNOLLY 


FRANCIS L. CASEY, JR 

810 Colorado Building 
Washington 5, D. C. 

I Attorneys for Appellee 

. HOGAN & HARTSON 
Of Counsel 
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i 

The appellant, through her attorneys, in oppoi^ition to Appellee's 
Petition for Rehearing, states as follows: | 

Appellee misconstrued the evidence and misconceived the opinion 

i 

of the Court. [ 

i 

The sole thrust of appellee's argument is that|the collision and 
all events subsequent to collision occurred within tl^e width of the 
pedestrian crosswalk and that the bus driver, therefore,had no oppor¬ 
tunity to avoid it. The evidence clearly shows that the collision must 

I 

have occurred west of the westernmost line of the crosswalk, or, at 
the least, the bus stopped beyond the westernmost Crosswalk line. 
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When the bus operator was asked, ^’Where did the bu^ stop with relation 

to this curb line here?", he replied, "I would say alopg at that curb 

i 

line, along in there somewhere." (J.A. 21) Then, ii^ order to preserve 
the record and more accurately identify the location of the front of the 
bus, appellee’s attorney stated: "I want the record tb show that the 
witness (bus operator) placed the front wheels of the yehicle over the 
second or westernmost of the crosswalk lines" (J.A. 21). Counsel 
agreed that this was the correct placement of the vehicle by the bus 
operator. Thus, the bus travelling two miles per hoiir at the time 
prior to the collision and with the bus driver hitting tte brakes, the 
point of impact must have been at the point where the bus stopped. 

There is no evidence of skid marks, brush marks or anything else to 
indicate otherwise. Therefore, it is reasonable to conclude that the 
bus driver did have the width of the crosswalk to avoid the collision. 


Further, consider that the bus operator merel 3 ^ stated that he 

I 

brought the bus to rest at the crosswalk line (J.A. 1^), without indicat¬ 
ing the exact distance behind the line from which he ^tarted. If, as the 
bus operator testified, Mrs. Whalen started to cut o^jer after the bus 
had gone only two or three feet, then he had the entire unknown width 
of the crosswalk within which to stop the bus. (Crosswalks in the 
District of Columbia vary an 3 nvhere from 10 feet to 2^ feet in width). 

I 

Although travelling only two miles per hour, the operator was unable 
to stop within this unknown distance. What distance is required to stop 

i 

a bus travelling two miles per hour? Surely not 10 t^ 25 feet. Yet, 
that is the distance appellee’s bus travelled to the pl^ce at which it 
stopped. I 

j 

i 

Not only is the width of the crosswalk unknown J but the point of 
impact is unknown; the distance which separated the vehicles at the 
time the operator observed the Whalen vehicle in front of him is \m- 
known. The precise points from which the vehicles i^tarted is unknown. 
The distance required to stop a bus travelling two m^les per hour is 
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unknown and the existence of the physical evidence spch as skid marks, 
brush marks, etc., are not known. In addition, otheT evidence was in 
conflict, e. g.: did Mrs. Whalen start from behind tie front of the bus; 
could the operator have observed the Whalen vehiclef s directional sig¬ 
nals; was the bus operator's attention diverted prior'to leaving the 

1 

point at which it was stopped, etc. These questions land many others 
were not answered by the testimony at trial. Therefore, at this pos¬ 
ture of the case, the appellant was entitled to the inference of negli¬ 
gence permitted under the doctrine of res ipsa loquitur . 

I 

At page 4 of its petition, appellee states that, j'^From the time 
the bus started to the time it stopped after collision j the bus went 5 to 
8 feet, for when it was stopped for the red light it w^s at the end of a 
traffic island and when it stopped after the collision jit was stopped 5 
to 8 feet beyond the end of that island (J. A. 20, 22).j" There is no 

i 

evidence showing that the bus was stopped at the en4 of the island when 

i 

it was stopped for the red light. The evidence only ^hows that the bus 
was stopped adjacent to the island. (J. A. 20) And, we do not know the 
relationship between the island and the easternmost!line of the cross¬ 
walk. For when the bus operator was asked, ”As a matter of fact, 
doesn't the island project within about 5 feet of the curb line on the 
east side of 16th Street?”, the operator answered: |”That I could not 
tell you.” (J.A. 19, 20) If we assume the island dbes project into the 
crosswalk proper (because the evidence doesn't shoW), and the collision 
occurred 5 to 8 feet from the end of the island, theri the collision might 
well have occurred at a point beyond the westernmost crosswalk line. 
But again we do not have all of the known facts whic^ should have been 

available and should have been before the court prior to its direction 

I 

of the verdict. 

j 

This Court did not misunderstand, nor did it Overlook any of the 

I 

evidence. The Court construed the evidence, as it Imust at this pos- 

i 

ture, in the light most favorable to the appellant. Appellee, on the 


I 
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other hand, would have the Court consider the evidence from the 
advocate^s point of view. 

Appellee can point to no evidence in the records, showing the 
collision occurred as soon as Mrs. Whalen started her turn. Yet, its 
argument is premised on this faulty hypothesis. Appellee seems to 
argue that as soon as Mrs. Whalen cut over, the collision occurred. 
However, Mrs. Whalen said she was turning gradually and then the bus 
caught the rear corner of her car (J.A. 9). How far did she travel 
before the collision occurred? Was she out into 16th Street when she 
started to turn? Appellee*s analysis of the testimony would have the 
Court conclude that the turning occurred before Mrs. Whalen’s vehicle 
reached the east curb of 16th Street. Without more detailed informa¬ 
tion, appellee’s argument is mere conjecture and speculation. 

Next, appellee misconceives the opinion of the Court and contends 
that ’’the court has inadvertently imposed a duty upon a common carrier 
which is impossible to discharge”. This is not the import of the deci¬ 
sion. The Court has merely reiterated the law of this jurisdiction as 

1 2 

enxmciated in the Cole and Williams cases. 

Appellant by explaining the circumstances of the accident did 
not negate the inference of negligence to which it was entitled under 
the doctrine of res ipsa loquitur . The evidence in the instant case was 
not so complete nor detailed as to rebut the inference of negligence. 
Therefore, until this inference was rebutted so that reasonable minds 
could not differ as to the outcome, the trial court should not have 
directed the verdict, and the question of liability remained for the jury 
^ to decide. The entire deciding panel accept the doctrine of the Cole 
case and the opinion does not, as the appellee would have us believe, 
extend that doctrine nor place any greater duty upon a common carrier. 
The Court was correct in the application of the law to the facts in this 

^ ^ 90 U.S. App. D.C 289 195 F. 2d 568 (1952). 

2 94 U.S. App. D.C. 221. 215 F. 2d 487 (1954). 



case. The questions remaining for the jury’s determ^tion were 
whether the bus driver was negligent in placing his bu^ in the situation 
giving rise to the collision and whether he was negligent in the operation 
of the bus thereafter. 


It is, therefore, respectfully submitted that the 
Rehearing be denied. 


Petition for 
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